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INTRODUCTION 


Most  environmental  legislation  which  impacts  the 
procurement  process  is  not  specifically  directed  at  Government 
contracts  but  at  Federal  actions  in  general.1  Consequently, 
these  laws  are  not  intended  to  use  the  procurement  process  to 
further  environmental  protection,  but  to  ensure  that  Federal 
contracts  do  no  harm.  The  implementation  of  these  laws  in 
Government  contracts  is  usually  referred  to  as  "environmental 
considerations"  } 

There  is,  however,  an  existing  and  growing  body  of 
requirements  that  seek  to  use  the  Federal  procurement  process 
as  an  instrument  to  do  some  good  for  the  environment.  These 
requirements  fall  into  two  broad  categories.  First,  those 
that  require  the  purchase  of  certain  environmentally  sound 
goods  and  services  to  create  markets  for  them  and,  second, 
those  that  restrict  purchases  of  environmentally  harmful  goods 
and  services  in  order  to  limit  or  phase  out  their  use  in  the 
Federal  sector.  The  implementation  of  this  body  of 
requirements  into  Government  contracts  could  rightly  be  called 
"considering  the  environment." 

The  use  of  the  Federal  procurement  process  to  advance 

lSee  for  example  Clean  Water  Act  §  404(a)  (33  U.S.C.  § 
1344(a));  Endangered  Species  Act  of  1973  (16  U.S.C.  §§  1531- 
1543);  National  Historic  Preservation  Act  of  1966  (16  U.S.C. 
§  470  as  amended  Pub.  L.  96-515  (1980). 

1 For  example  see  "Environmental  Considerations,"  86-12 
Construction  Briefings  427  and  1988  Revision  Note  (overview  of 
the  impacts  of  environmental  laws  on  construction  contracts). 


1 


The  Small  Business 


socioeconomic  policies  is  nothing  newJ 
Act,4  the  Buy  American  Act,^  and  Executive  Order  12138, 6  are 
notable  examples.  However,  much  of  the  implementation  of 
policies  to  advance  environmental  protection  via  the  Federal 
procurement  system  is  relatively  new.  There  are  now  numerous 
environmental  purchasing  requirements  applicable  to  Department 
of  Defense  (DoD)  procurement. 

This  paper  will  serve  as  a  primer  for  environmental  and 
Government  contract  law  practitioners  to  aid  in  implementing 

*7 

"green"  procurement  requirements  by  reviewing  current  laws, 


3When  promulgating  its  proposed  regulations  for  the  use 
of  fly  ash  in  concrete,  the  Environmental  Protection  Agency 
observed : 

The  use  of  Federal  procurement  as  a  tool  in 
accomplishing  social,  environmental,  and 
economic  goals  is  not  new.  Federal  laws 
provide  procurement  preferences  for: 

Small  business  concerns; 

Labor  surplus  area  concerns; 

Low-noise-emission  products; 

American-made  products. 

Other  laws  prohibit  Federal  purchases  of 
products  from  firms  which  are  in  violation  of 
pollution  regulations.  (45  Fed.  Reg.  76906 
(November  20,  1980). 


415  U.S.C.  §  631  et.  seq. 

541  U.S.C.  §  lOa-d . 

644  Fed.  Reg.  29637  (May  18,  1979)  as  implemented  by 
Office  of  Federal  Procurement  Policy  Letter  80-4  (45  Fed.  Reg. 
31033),  mandates  creation  of  procedures  to  encourage  Federal 
contractors  to  award  subcontracts  to  women  owned  businesses. 

'"Green"  means  many  things  to  many  people.  It  has  been 
used  as  a  synonym  for  "environmentally-sound"  ( see  Buying 
"Green”:  Federal  Purchasing  Practices  and  the  Environment , 
1991:  Hearing  Before  the  Subcomm.  on  Oversight  of  Government 
Management  of  the  Senate  Comm,  on  Governmental  Affairs,  102d 
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regulations,  and  DoD  Directives  dealing  with  the  use  of  DoD 
procurement  to  advance  various  environmental  protection  goals. 
Currently  used  or  available,  procurement  practices  to 
effectuate  these  "green"  purchasing  requirements  will  then  be 
examined  along  with  contract  issues  arising  from  their  use. 
Finally,  the  continuing  development  and  possible  future  of 
environmentally  sound  purchasing  practices  will  be  discussed. 


Cong.,  1st  Sess.  11  (1991),  2  hereinafter  S.  Hrg.  102-563 
(statement  of  Senator  Carl  Levin);  as  a  description  for 
activities  that  reduce  waste  and  maximize  resource  efficiency 
(see  Joel  Makower,  The  E  Factor:  The  Bottom-line  Approach  to 
Environmentally  Responsible  Business,  5.  (Times  Books,  1993); 
and  as  a  label  for  an  almost  anthropopathic  philosophy/ 
religion  of  nonexploitation  of  natural  resources  and  absolute 
protection  of  the  environment  from  the  "depredations"  of  man 
(i.e.  "tree-hugging").  This  paper  will  use  "green"  as  a 
synonym  for  the  term  environmentally-sound  (  See  note  164  infra 
for  definition  of  environmentally-sound). 
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CHAPTER  1 


OVERVIEW  OF  APPLICABLE  RETIREMENTS 


A.  The  Noise  Control  Act  of  1972® 

This  legislation  creates  a  preference  for  "low-noise 
emission"  products.®  The  Environmental  Protection  Agency 
(EPA)  is  given  responsibility  for  determining  which  products 
qualify  as  "low-noise  emission  products."10  The  product  must 


842  U.S.C.  §  4901  et.  seq. 

a 

42  U.S.C.  §  4914(a)(3)  defines  a  low-noise  emission 

product  as:  "[A]ny  product  which  emits  noise  in  amounts 

significantly  below  the  levels  specified  in  noise  emission 
standards  under  regulations  applicable  under  section  4905  of 
this  title  at  the  time  of  procurement  to  that  type  of 
product . " 

1042  U.S.C.  §  4914(5)  establishes  the  following  procedures 
for  product  certification: 

(A)  Any  person  seeking  to  have  a  class  or 
model  of  product  certified  under  this  section 
shall  file  a  certification  application  in 
accordance  with  regulations  prescribed  by  the 
Administrator . 

(B)  The  Administrator  shall  publish  in  the 
Federal  Register  a  notice  of  each  application 
received . 

(C)  The  Administrator  shall  make 
determinations  for  the  purpose  of  this 
section  in  accordance  with  procedures 
prescribed  by  him  by  regulation. 

(D)  The  Administrator  shall  conduct  whatever 
investigation  is  necessary,  including  actual 
inspection  of  the  product  at  a  place 
designated  in  regulations  prescribed  under 
subparagraph  (A). 

(E)  The  Administrator  shall  receive  and 
evaluate  written  comments  and  documents  from 
interested  persons  in  support  of ,  or  in 
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be  determined  to  be  a  "suitable  substitute"  for  a  currently 

procured  item  and  the  General  Services  Administration  (GSA) 

must  determine  that  the  cost  of  the  product  is  no  more  than 

125%  of  the  retail  cost  of  the  product  for  which  it  is  a 

substitute.  Once  these  determinations  are  made.  Federal 

agencies  must  procure  these  items  in  preference  to  their  non- 

<  1 

certified  substitutes.  Congress  in  section  4914(5)(e) 


opposition  to,  certification  of  the  class  or 
model  of  product  under  consideration. 

(F)  Within  ninety  days  after  the  receipt  of 
a  properly  filed  certification  application  the 
Administrator  shall  determine  whether  such 
product  is  a  low-noise-emission  product  for 
purposes  of  this  section.  If  the 
Administrator  determines  that  such  product  is 
a  low-noise-emission  product,  then  within  one 
hundred  and  eighty  days  of  such  determination 
the  Administrator  shall  reach  a  decision  as  to 
whether  such  product  is  a  suitable  substitute 
for  any  class  or  classes  of  products  presently 
being  purchased  by  the  Federal  Government  for 
use  by  its  agencies. 

(G)  Immediately  upon  making  any 
determination  or  decision  under  subparagraph 
(F),  the  Administrator  shall  publish  in  the 
Federal  Register  notice  of  such  determination 
or  decision,  including  reasons  therefor. 


ll42  U.S.C.  §  4914(c)  and  (d)  establishes  the  procurement 
preference  for  certified  low-noise  emission  products: 

(c)  Federal  procurement  of  low-noise-emission 
products 

(1)  Certified  low-noise-emission  products 
shall  be  acquired  by  purchase  or  lease  by  the 
Federal  Government  for  use  by  the  Federal 
Government  in  lieu  of  other  products  if  the 
Administrator  of  General  Services  determines 
that  such  certified  products  have  procurement 
costs  which  are  no  more  than  125  per  centum 
of  the  retail  price  of  the  least  expensive 
type  of  product  for  which  they  are  certified 
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specifically  waived  any  statutory  price  limitations  for  low- 
noise  products."  The  additional  cost  of  low-noise  products 
was  financed  by  supplemental  appropriations  until  the  end  of 
fiscal  year  1977. 13 

The  Environmental  Protection  Agency  (EPA)  has  promulgated 


substitutes . 

(2)  Data  relied  upon  by  the  Administrator  in 
determining  that  a  product  is  a  certified 
low-noise-emission  product  shall  be 
incorporated  in  any  contract  for  the 
procurement  of  such  product. 

(d)  Product  selection 

The  procuring  agency  shall  be  required  to 
purchase  available  certified  low- 
noise-emission  products  which  are  eligible  for 
purchase  to  the  extent  they  are  available 
before  purchasing  any  other  products  for  which 
any  low-noise-emission  product  is  a  certified 
substitute.  In  making  purchasing  selections 
between  competing  eligible  certified 
low-noise-emission  products,  the  procuring 
agency  shall  give  priority  to  any  class  or 
model  which  does  not  require  extensive 
periodic  maintenance  to  retain  its 
low-noise-emission  qualities  or  which  does 
not  involve  operating  costs  signif icantly  in 
excess  of  those  products  for  which 
it  is  a  certified  substitute. 


1  n 

“"For  the  purpose  of  procuring  certified  low-noise- 
emission  products  any  statutory  price  limitations  shall  be 
waived . " 

"There  are  authorized  to  be  appropriated  for  paying 
additional  amounts  for  products  pursuant  to,  and  for  carrying 
out  the  provisions  of,  this  section,  $1,000,000  for  the  fiscal 
year  ending  June  30,  1973,  and  $2,000,000  for  each  of  the  two 
succeeding  fiscal  years,  $2,200,000  for  the  fiscal  year  ending 
June  30,  1976,  $550,000  for  the  transition  period  of  July  1, 
1976,  through  September  30,  1976,  and  $2,420,000  for  the 
fiscal  year  ending  September  30,  1977."  (42  U.S.C.  § 
4914 ( 5 ) ( g ) ) 
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regulations  for  the  low-noise  products  preference  at  40  Code 
of  Federal  Regulations  section  203.  EPA's  regulations  exempt 
from  its  requirements  aircraft  and  certain  aircraft 
components,  mi'tary  weapons  designed  for  combat  use,  certain 
National  Aeronautics  and  Space  Administration  (NASA)  rockets, 
and  Covernment  experimental  machinery  and  equipment.14 

The  Noise  Control  Act  is  fairly  moribund,  primarily 
because  of  inaction  in  laying  the  groundwork  necessary  for 
product  certif ications .  40  C.F.R.  section  203.4(a)(1)  states 
that  before  a  product  can  be  certified  as  a  low-noise  emission 
product,  the  product  must  be  one  for  which  low-noise  standards 
have  been  promulgated  under  section  6  of  the  act.  To  date, 
only  motorcycles,  portable  air  compressors,  and  heavy  and 
medium  duty  trucks  have  promulgated  section  6  standards  . 15 
Section  203.4(b)  requires  that  certifications  of  specific  low- 


440  C.F.R.  §  203.1(a)(4):  "Product"  means  any 
manufactured  article  or  goods  or  component  thereof;  except 
that  such  term  does  not  mclude-- 

(i)  Any  aircraft,  aircraft  engine,  propeller  or  appliance, 
as  such  terms  are  defined  in  Section  101  of  the  Federal 
Aviation  Act  of  1958;  or 

(ii) (a)  Any  military  weapons  or  equipment  which  are  designed 
for  combat  use; 

(b)  any  rockets  or  equipment  which  are  designed  for 
research,  experimental  or  developmental  work  to  be  performed 
by  the  National  Aeronautics  and  Space  Administration;  or 

(c)  to  the  extent  provided  by  regulations  of  the 
Administrator,  any  other  machinery  or  equipment  designed  for 

use  in  experimental  work  done  by  or  for  the  Federal 
Government . 


“Motorcycles  (40  C.F.R.  §  205.152);  Portable  air 
compressors  (40  C.F.R.  §  204.52);  and  Medium  and  heavy  duty 
trucks  (40  C.F.R.  §  205.52). 
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noise  emission  products  be  published  in  the  Federal  Register. 
No  Noise  Act  product  certifications  have  been  published  in  the 
Federal  Register,  although  the  nois.-  standards  for  motorcycles 
specifically  require  that  motorcycles  of  an  engine 
displacement  of  over  170cc  purchased  by  the  Federal  Government 
meet  specified  decibel  levels. 

One  of  the  military  departments  has  formally  incorporated 
the  Noise  Control  Act's  low-noise  emission  products 
procurement  preference  into  its  environmental  noise  abatement 
program . 17 


UWESTLAW  search  30  March  1993;  40  C.F.R.  §  205.152(c). 
In  addition  to  the  failure  to  promulgate  the  necessary  §  6 
standards,  the  lack  of  certifications  may  also  be  due  to  the 
requirement  that  certifications  be  initiated  by  manufacturers. 
Manufacturers  may  be  reluctant  to  supply  the  detailed  product 
information  required  for  certification,  particularly  after 
Worthington  Compressors ,  Inc.  v.  Costle,  662  F.  2d  45  (CA  DC, 
1981)  which  held  that  there  was  no  cause  of  action  under  the 
Noise  Control  Act's  citizen  suit  provision  to  enjoin  EPA's 
disclosure  of  certification  application  information  under  the 
Freedom  of  Information  Act.  Review  of  such  a  decision  must  be 
under  the  Administrative  Procedure  Act  and  will  be  overturned 
only  if  an  abuse  of  agency  discretion  is  found. 

17The  Army  has  so  implemented  the  procurement  preference 
in  Army  Regulation  (AR)  200-1  (32  C.F.R.  §  650.164): 

The  Department  of  the  Army  will — 

(b)  Procure  commercial  equipment  and  products,  or  those 
adapted  for  military  use,  that  are  in  compliance  with 
established  Federal  noise  standards  and  give  priority  to  use 
of  low-noise-emission  products  within  reasonable  cost  and 
mission  limitations. 

(c)  Incorporate  noise  control  provisions  in  the  design  and 
procurement  of  vehicles,  aircraft,  weapons  systems  and  other 
military-unique  equipment  for  use  in  combat  operations  to  the 
extent  that  essential  operational  capabilities  are  not 
significantly  impaired. 

See  also  32  C.F.R.  §  650.174. 
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1  fi 

B.  Energy  Policy  and  Conservation  Act  of  19751 

This  act  requires  the  President  to: 

[Ejstablish  or  coordinate  Federal  agency 
actions  to  develop  mandatory  standards  with 
respect  to  energy  conservation  and  energy 
efficiency  to  govern  procurement  policies  and 
decisions  of  the  Federal  Government  and  all 
Federal  agencies,  and  shall  take  such  steps  as 
are  necessary  to  cause  such  standards  to  be 
implemented .  .  . 

Implementation  of  the  act  was  accomplished  via  section  3 
of  Executive  Order  11912, 20  section  5  of  Executive  Order 
127  59, 21  and  OFPP  Policy  Letter  76-1,  Federal  Procurement 
Policy  Concerning  Energy  Conservation.  However,  OFPP  Letter 
76-1  was  recently  superseded  and  cancelled  by  the  stricter 
OFPP  Letter  94-2. 22 


1842  U.S.C.  §  6201  et.  seq. 

1942  U.S.C.  §  6361(a)(1)  . 

2fl41  Fed.  Reg.  15,825  (April  13,  1976). 

2156  Fed.  Reg.  16,257  (April  17,  1991).  Section  5  reads: 

Procurement  of  Energy  Efficient  Goods  and  Products.  In  order 
to  assure  the  purchase  of  energy  efficient  goods  and  products, 
each  agency  shall  select  for  procurement  those  energy 
consuming  goods  or  products  which  are  the  most  life  cycle 
cost-ef f ective ,  pursuant  to  the  requirements  of  the  Federal 
Acquisition  Regulation.  To  the  extent  practicable,  each 
agency  shall  require  vendors  of  goods  to  provide  appropriate 
data  that  can  be  used  to  assess  the  life  cycle  costs  of  each 
good  or  product,  including  building  energy  system  components, 
lighting  systems,  office  equipment,  and  other  energy  using 
equipment . 

“57  Fed.  Reg.  53.365  (November  9,  1992).  Discussed  in 

detail  infra  page  38.  OFPP  Letter  92-4  establishes  a  Federal 
government  policy  to  prefer  energy-efficient  products  and 
services  by  means  of  "cost  effective  procurement  preference 
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Energy  conservation  requirements  in  Federal  procurement 
are  currently  implemented  through  FAR  Subpart  23.2  (October, 
1991). 22  FAR  23.203  sets  forth  the  policy  that  energy 
conservation  and  efficiency  criteria  be  applied  to 
acquisitions  "whenever  the  results  would  be  meaningful, 
practical,  and  consistent  with  agency  programs  and  needs..." 
Agencies  are  required  to  consider  energy  conservation  and 
efficiency  criteria  "along  with  price  and  other  relevant 
factors"  when  preparing  specifications  and  making  awards.24 
When  acquiring  "covered  products"2^,  agencies  must  consider 
energy  use  and  efficiency  labels  and  energy  efficiency 


programs  favoring  the  purchase"  of  such  items. 

23See  page  116  infra  for  a  discussion  of  proposed  changes 
to  the  FAR  Subpart  23.2  to  implement  OFPP  Letter  92-4  and 
other  recent  statutory  requirements. 

24FAR  23.203(a)  . 

25FAR  23.202  defines  a  "covered  product"  as: 

...a  consumer  product  of  one  of  the  following  types: 

(a)  Central  air  conditioners. 

(b)  Clothes  dryers. 

(c)  Clothes  washers. 

(d)  Dishwashers. 

(e)  Freezers. 

( f )  Furnaces . 

(g)  Home  heating  equipment,  not  including  furnaces. 

(h)  Humidifiers  and  dehumidifiers. 

(i)  Kitchen  ranges  and  ovens. 

(j)  Refrigerators  and  refrigerator-freezers. 

(k)  Room  air  conditioners. 

(l)  Television  sets. 

(m)  Water  heaters. 

(n)  Any  other  type  of  product  that  the  Secretary  of  Energy 
classifies  as  a  covered  product  under  42  U.S.C.  6292(b). 
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standards . 


26 

The  energy-efficient  purchasing  requirements  of  OFPP 
Letter  92-4  and  the  procurement  requirements  of  the  Energy 
Policy  Act  of  1992,  both  of  which  expand  these  requirements, 
are  discussed  in  greater  detail  infra. 

C.  The  Resource  Conservation  and  Recovery  Act  of  1976 

As  part  of  the  1976  Resource  Conservation  and  Recovery 
Act  ( RCRA )  amendments  to  the  Solid  Waste  Disposal  Act, 
Congress  imposed  upon  the  Federal  sector  and  its  contractors 
a  requirement  to  purchase  or  use  in  contract  performance, 
items  containing  recovered  or  recycled  materials27  and  to 
comply  with  state  solid  and  hazardous  waste  management 
"requirements."28  This  law  and  its  implementing  guidance 
currently  have  the  greatest  impact  on  Federal  purchasing. 

1.  Recovered  Materials  Purchasing  Requirements 
A.  Overview 

Congress's  purpose  in  enacting  section  6002  was  to  reduce 
the  amount  of  solid  and  hazardous  waste  subject  to  disposal  by 
utilizing  the  substantial  purchasing  power  of  the  Federal 
Government  to  create  a  market  for  goods  manufactured  from 


26FAR  23.203(b)  . 

2742  U.S.C.  §  6962. 
2842  U.S.C.  §  6961. 
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recovered  material.  '  This  goal  and  strategy  remain  operative 
today.  Richard  Morgenstern,  EPA  Acting  Administrator  for 
Policy,  Planning  and  Evaluation,  testified  before  the  Senate 
Governmental  Affairs  Subcommittee  on  Oversight  of  Government 
Management  in  November,  1991,  that  the  nation  produces  over 
180  million  tons  of  solid  waste  annually  and  "one  of  the  most 
powerful  tools"  available  for  stimulating  the  recovered 
materials  market  is  a  procurement  system  that  encourages 
products  made  from  recovered  materials.30 

In  section  6002,  Congress  requires  procuring  agencies, 
including  state  agencies  using  Federal  appropriated  funds  and 
their  contractors ,  3‘  to  purchase  "items  composed  of  the 
highest  percentage  of  recovered  materials32  practicable... 


29"If ...  resource  recovery ...  is  to  be  used  as  a  strategy 
for  reducing  the  volume  of  waste  which  must  disposed  of, 
adequate  markets  for  the  recovered  materials  must  be 
established. . .The  Committee  believes  that  the  use  of 
Federal  purchasing  power  to  provide  that  stimulus 
represents  a  constructive  use  of  Government  power...” 

1976  U.S.  Cong.  Ad.  News  6289. 

30 Buying  "Green":  Federal  Purchasing  Practices  and  the 
Environment ,  1991:  Hearing  Before  the  Subcomm.  on  Oversight  of 
Government  Management  of  the  Senate  Comm,  on  Governmental 
Affairs,  (statement  of  Richard  Morgenstern,  Acting 
Administrator  for  Policy,  Planning  and  Evaluation,  EPA). 

3142  U.S.C.  §  6903(17)  defines  "procuring  agency"  as 

"[A]ny  Federal  agency,  or  any  State  agency  or  agency  of  a 
political  subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  for  such  procurement,  or  any 
person  contracting  with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 

3242  U.S.C.  §  6903(19)  defines  a  "recovered  material"  to 
be:  "[W]aste  material  and  byproducts  which  have  been 

recovered  or  diverted  from  solid  waste,  but  such  term  does  not 
include  those  materials  and  byproducts  generated  from,  and 
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consistent  with  rraintaining  a  satisfactory  level  of 
competition..."32  The  requirement  applies  when  the  purchase 
price  of  the  item  exceeds  $10,000  or  when  the  quantity  of  such 
items  procured  in  the  preceding  fiscal  year  was  $10,000  or 
more . 3* 

Recognizing  that  items  using  recovered  materials  were  not 
available  or  adequate  for  all  government  needs.  Congress 
allowed  agencies  to  disregard  the  purchasing  requirements  of 
section  6002(c)(1)  upon  determining  that  recovered  material 
items:  "A)  are  not  reasonably  available  within  a  reasonable 
period  of  time;  B)  fail  to  meet  the  performance  standards  set 
forth  in  the  applicable  specifications  or  fail  to  meet  the 
reasonable  performance  standards  of  the  procuring  agencies;  or 
C)  are  only  available  at  an  unreasonable  price."35  When  items 
containing  recovered  material  are  to  be  purchased,  contracting 
officers  must  have  vendors  certify  that  the  percentage  of 
recovered  materials  used  will  be  at  least  the  amount  required 
by  the  contract  and  to  estimate  the  percentage  of  the  total 
material  used  in  performance  of  the  contract  that  was 


commonly  reused  within,  an  original  manufacturing  process." 
Section  6962(h)  sets  forth  an  additional  definition  of 
"recovered  materials"  in  the  case  of  paper  products. 


3  3  4  2  U.S.C.  §  6962(c)(1)  . 

3<42  U.S.C.  §  6962(a)  . 

3342  U.S.C.  §  6962  ( c  )  ( 1 )  ( A )  -  ( C  )  .  Determinations  under 
subparagraph  (B)  must  be  made  on  the  basis  of  National 
Institute  of  Standards  and  Technology  guidelines  if  the 
material  in  question  is  covered  by  a  NIST  guideline. 
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recovered  material.36 

To  overcome  institutional  preferences  for  virgin 
materials,  section  6002  required  that  by  no  later  than  May  8, 
1986  agencies  remove  from  their  contract  specifications  any 
provisions  that  excluded  recovered  materials  or  required  that 
virgin  materials  be  used  in  manufacturing  items.37  Within  one 
year  after  publication  of  EPA  guidelines  concerning  a 
particular  recovered  material,  agency  contract  specifications 
are  to  require  the  use  of  the  guideline  recovered  material  "to 
the  maximum  extent  possible  without  jeopardizing  the  intended 
end  use  of  the  item."38 

Congress  gave  EPA,  in  consultation  with  the  General 
Services  Administration,  the  task  of  promulgating  guidelines 
designating  those  items  that  are  or  can  be  produced  with 
recovered  materials;  setting  forth  recommended  practices  for 
procuring  recovered  materials;  and  providing  information 
concerning  the  availability,  price,  and  performance  of  such 
materials  and  items.39  The  Office  of  Federal  Procurement 


3642  U.S.C.  §  6962  r'',  (  3  )  (  A)  . 

3,42  U.S.C.  §  6962 ( d ) ( 1 ) ( A ) , ( B  )  .  Exclusions  of  recovered 
materials  by  specifications  often  occurs  by  the  inclusion  of 
unattainable  performance  requirements  which  are  often 
nonessential  to  the  use  of  the  item  i .  e .  brightness 
requirements  for  paper  products. 

3342  U.S.C.  §  6962(d)(2)  .  In  1981,  MIL3TD  961  which, 
along  with  MILSTD  962,  forms  the  basis  for  developing  all  DoD 
issued  specifications,  was  amended  to  include  this 
requirement . 

3942  U.S.C.  §  6962  (  e  )  (  1  )  ,  (  2  )  . 
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Policy  ( OFPP )  was  charged  with  coordinating  section  6002 
implementation  with  other  Federal  procurement  policies  so  as 
to  maximize  use  of  recovered  materials . 15  Beginning  in  1984 
and  every  two  years  thereafter,  OFPP  was  to  report  to  Congress 
on  agency  implementation  actions  including  agency  compliance 
with  the  revamping  of  contract  specifications  required  by 
subsection  ( d  )  . 11 

In  an  effort  to  establish  proactive  agency  procedures, 
section  6002  required  each  agency  to  establish  an  affirmative 
procurement  program  (APP)  to  ensure  that  items  composed  of 
recovered  materials  are  purchased  to  the  maximum  extent 
practicable.4  Each  APP  must  establish  sub-programs  for 
recovered  materials  preference;  agency  promotion  of  the 
preference;  and  procedures  to  determine,  certify,  and  verify 
the  percentages  of  recovered  materials  used  in  performance  of 
a  contract.13  In  developing  preference  programs  agencies  must 
adopt  one  of  two  statutorily  prescribed  methods.11  The  first 


lfl42  U.S.C.  §  6962(g). 

11 Ibid .  OFPP's  biennial  reports  were  criticized  by  the 
GAO  as  not  containing  "sufficient  information  to  assess 
overall  program  effectiveness."  (Progress  in  Implementing  the 
Federal  Program  to  Buy  Products  Containing  Recovered 
Materials ,  testimony  before  the  House  Subcomm.  on 
Transportation  and  Hazardous  Materials,  Comm,  on  Energy  and 
Commerce  (1992),  6  ( GAO/T-RCED-92-42 )  hereinafter  GAO 

Testimony ) 

1242  U.S.C.  §  6962  (  i  )  ( 1  )  . 

1342  U.S.C.  §  6962  (  i  )  (  2  )  ( A )  -  (  C  )  . 


■442  U.S.C.  §  6962  (  i  )  (  3  )  . 
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This 


is  the  "Case-by-Case  Policy  Development"  alternative.4^ 
is  a  policy  of  awarding  contracts  to  the  "vendor  offering  an 
item  composed  of  the  highest  percentage  of  recovered  materials 
practicable .  .  .  1,48 

The  other  alternative,  "Minimum  Content  Standards," 
requires  the  use  of  specifications  containing  a  minimum 
recovered  materials  content  that  assures  that  the  content 
required  is  the  maximum  available. 4' 

B.  EPA  Implementation 

By  1980,  EPA  had  not  issued  any  guidelines. 
Consequently,  Congress  amended  section  6002  to  require 
publication  of  certain  guidelines  by  1981  and  1982. 48  When 
these  deadlines  were  missed,  Congress  in  1984  required 
issuance  of  the  first  guideline,  paper  and  paper  products,  by 
May  8,  1985  with  three  more,  including  used  tires,  due  by 

October  1,  1985. 48  When  these  later  deadlines  were  also 
missed,  the  National  Recycling  Council  and  others  sued  to 

4542  U.S.C.  §  6962  (  i  )  (  3  )  (  A )  . 

^  Ibid. 

4  42  U.S.C.  §  6962 ( l ) ( 3  )  ( B  )  .  This  option  is  the  most  used 
and  leads  to  one  of  those  unusual  results  for  which 
environmental  laws  are  noted;  the  minimum  becomes  the  maximum 
and  the  maximum  becomes  the  minimum! 

4SSolid  Waste  Disposal  Act  Amendments  of  1980,  Pub.  L.  No. 
96-482,  §  22,  94  Stat.  2347  (1980). 

49Hazardous  and  Solid  Waste  Amendments  of  1984,  Pub.  L. 
No.  98-616.  §  501(e),  98  Stat.  3221  (1984). 
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compel  compliance.  On  April  11,  1988  EPA  agreed  in  a  consent 
decree  to  publish  a  final  guideline  for  re-refined  oil  by  June 
24,  1988,  for  tires  by  November  If,  1988,  and  for  insulation 
by  February  8,  1989. 50 

In  the  meantime,  EPA  issued  its  first  RCRA  guideline  on 
January  28,  1983^  covering  the  use  of  fly  ash,  the  residue 
of  burned  coal  trapped  in  stack  scrubbers,  in  concrete 
production.  This  first  guideline,  however,  did  not  set 
minimum  content  standards  for  fly  ash  in  cement  and  concrete 
products.33  The  guideline  also  exempted  what  were  termed 
"incidental"  purchases.3* 

EPA  issued  its  proposed  guidelines  for  paper  and  paper 

^Environmental  Defense  Fund  v.  Thomas,  No.  87-CV-3212-SS 
(D.D.C.  1988). 

3140  C.F.R.  §  249. 


340  C.F.R.  §  249.02.  "Cement  and  concrete,  including 
concrete  products  such  a  pipe  and  block,  containing  fly 
ash  is  hereby  designated  by  EPA  as  a  product  area  for 
which  affirmative  procurement  actions  are  required  on  the 
part  of  procuring  agencies,  under  the  requirements  of 
Section  6002  of  RCRA." 

3340  CFR  §  249.13(a).  "  This  guideline  does  not  specify 
a  minimum  or  maximum  level  of  fly  ash  content  for  any 
uses,  due  to  variations  in  fly  ash,  cement,  strength 
requirements,  costs,  construction  practices,  etc..." 


40  C.F.R.  §  249.03(d).  "The  guideline  does  not  apply 
to  purchases  of  cement  and  concrete  which  are  unrelated  to  or 
incidental  to  Federal  funding,  i.e.,  not  the  direct  result  of 
a  contract,  grant,  loan,  funds  disbursement,  or  agreement 
with  a  procuring  agency." 
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products  on  April  9,  1985. however,  final  guidelines  were 
not  published  until  June  22,  1988.^  EPA  was  promptly  sued 
by  the  National  Recycling  Coalition  and  the  Environmental 
Defense  Fund  over  perceived  inadequacies  of  that  guideline. 

In  National  Recycling  Coalition ,  Inc.  v.  Reilly,^  the 
plaintiffs  challenged  the  paper  guideline  on  three  grounds. 
First,  the  plaintiff's  disagreed  with  EPA's  interpretation  of 
the  "unreasonable  price"  exception  of  section  6002 ( c ) ( 1 ) ( C )  as 
allowing  agencies  to  refuse  to  purchase  recovered  materials 
items  if  they  cost  any  more  than  alternatives  made  of  virgin 
materials.  Second,  the  plaintiff's  alleged  the  guideline  was 
deficient  because  it  excluded  certain  "incidental  purchases" 
from  the  procurement  requirements.  Finally,  plaintiffs  argued 
that  EPA  failed  to  fulfill  its  statutory  obligation  under 
section  6002(e)(2)  to  provide  information  about  the 
availability,  relative  price,  and  performance  of  recycled 
paper  products  in  the  guideline. 

EPA  responded  that  RCRA  granted  no  statutory  authority  to 
order  price  preferences  for  recycled  paper;  that  plaintiffs 
had  waived  their  objection  to  the  "incidental  purchase" 
exemption  of  the  guideline  by  not  raising  it  during  the 
comment  period;  and  that  the  availability,  price,  and 

5550  Fed.  Reg.  14,076  (April  9,  1985). 

5653  Fed.  Reg.  23,546  (June  22,  1988);  40  C.F.R.  §  250. 

57884  F.  2d  1431  (D.C.  Cir.  1989)  reh.  den.  890  F.  2d  1242 
(  1989  )  . 
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performance  information  concerning  recycled  paper  products 
changed  often  and  publishing  such  information  in  the  guideline 
itself  would  be  impracticable. 

The  court  agreed  with  EPA’s  arguments  and  upheld  the 
guidelines . 53 

During  the  pendency  of  NRC  v.  Reilly,  EPA  promulgated 
three  additional  guidelines  to  fulfill  its  obligation  under 
the  consent  decree  of  EDF  v.  Thomas 55 :  lubricating  oils  (40 
C.F.R.  §  252,  June  30  ,  1988  )60  ;  retreaded  tires  (40  C.F.R.  § 


580n  the  issue  of  price  preferences,  the  majority  applied 
a  Chevron  ( Chevron  U.S.A.,  Inc.  v.  Natural  Resources  Defense 
Council,  Inc.,  467  U.S.  837,  842-844  (1984)  standard  of  review 
since  RCRA  was  not  clear  concerning  Congress'  intended  meaning 
of  the  words  "unreasonable  price."  Under  Chevron,  when  a 
statute  is  not  clear  on  its  face,  a  reasonable  agency 
interpretation  is  entitled  to  great  deference.  The  majority 
found  EPA's  interpretation  of  RCRA  to  be  reasonable.  A  well- 
reasoned  dissent  by  Chief  Judge  Wald  disagreed  that  RCRA  was 
unclear  on  its  face  arguing  that  Congress,  by  using  the  words 
"unreasonable  price"  in  the  context  of  §  6002 's  purpose  of 
increasing  the  use  of  recovered  materials  by  the  Federal 
Government,  made  it  clear  that  it  intended  more  than  agencies 
using  recovered  material  content  as  a  tie-breaker  between 
items  of  equal  price.  Wald  argued  that  since  EPA's  refusal  to 
require  a  price  preference  was  an  erroneous  interpretation  of 
the  law  it  was,  therefore,  not  entitled  to  deference. 


cq 

^  See  note  50  supra  and  accompanying  text. 

^O40  C.F.R.  §  252.2  reads  in  part: 

EPA  designates  lubricating  oils  as  items  which  are  or  can  be 
produced  with  recovered  materials  (re-refined  oil)  and  whose 
procurement  by  procuring  agencies  will  carry  out  the 
objectives  of  section  6002  of  RCRA.  For  purposes  of  this 
designation,  "lubricating  oils"  means  engine  lubricating  oils, 
hydraulic  fluids,  and  gear  oils,  excluding  marine  and 
aviation  oils. 
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253,  November  17,  1  988)5';  and  building  insulation  products 
(40  C.F.R.  §  248,  February  17,  1989  )62.  None  of  the  three 
established  a  price  preference  for  tnc  recovered  materials  or 
included  incidental  purchases.  All  three  guidelines  were 
challenged  in  National  Recycling  Coalition  v.  Browner. 

The  petitioners  attack  was  similar  to  that  of  NRC  v. 
Reilly and  challenged  the  guidelines  based  on  inclusion  of 
an  incidental  purchase  exemption;  failure  to  include 
information  concerning  price,  availability,  and  performance; 
and,  failure  to  include  minimum  content  standards  for 
fiberglass  building  materials. 

The  NRC  alleged  that  the  incidental  purchase  exemption 

6I40  C.F.R.  §  253.2  reads: 

EPA  designates  tires  as  items  which  are  or  can  be  produced 
with  recovered  materials  (i.e.,  used  tire  casings)  and  whose 
procurement  by  procuring  agencies  will  carry  out  the 
objectives  of  section  6002  of  RCRA .  For  purposes  of  this 
guideline,  the  term  "tires"  does  not  include  airplane  tires. 


i240  C.F.R.  §  248.21  reads  in  part: 

(a)(1)  EPA  recommends  that  procuring  agencies 
establish  minimum  recovered  material  content  standards 
for  building  insulation  products  commercially  available 
with  recovered  materials  content,  subject  to  the 
limitations  described  in  paragraphs  (a)(2)  and  (c)  of 
this  section,  so  as  to  achieve  procurement  of  building 
insulation  products  containing  recovered  materials  to  the 
maximum  extent  practicable. 

(2)  In  accordance  with  RCRA  section  6002(i),  EPA 
recommends  the  establishment  of  minimum  postconsumer 
recovered  paper  content  standards  for  building  insulation 
products  made  with  cellulose  fiber. 

631993  U.S.  App.  LEXIS  2303  (D.C.  Cir .  1993). 

^See  note  57  supra  and  accompanying  text. 
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violated  both  RCRA  and  the  Administrative  Procedures  Act 

(APA).  The  court  applied  a  Chevrod^  analysis  to  resolve  the 

allegation.  After  examining  the  language  of  the  statute,  the 

court  held  that  section  6962(a)  "does  not  clearly  preclude  the 

interpretation  allowing  the  incidental  purchases  exception."*6 

The  court  then  examined  the  reasonableness  of  EPA's 

interpretation  holding: 

The  EPA's  interpretation. . .reasonably  furthers 
purposes  addressed  in  the  legislative  history. 

While  petitioner's  interpretation  may  present 
a  permissible  alternative  construction  of  the 
statute,  it  is  not  our  task  to  weigh 
alternative  understandings.  7 

Petitioner's  Administrative  Procedure  Act  "arbitrary  and 

capricious"  attack  also  failed: 

These  explanations  in  the  preamble  and  final 
guidelines  satisfy  the  APA's  requirement  of  a 
"concise  general  statement  of  [the  rules'] 
basis  and  purposes."  [citation  omitted]  '’’his 
is  hardly  a  case  where  EPA  has  failed  to 
explain  the  legal  basis  for  its  actions,  nor 
is  judicial  review  frustrated  in  this  case. 

In  these  actions,  "the  agency's  path  may  be 
reasonably  be  discerned,"  [citation  omitted], 
and  the  guidelines  will  therefore  be  upheld.  8 

Finally,  the  court  found  adequate  support  for  EPA's 

decision  not  to  include  minimum  content  standards  for 


65 Chevron  U.S. A.,  Inc.  v.  Natural  Resources  Defense 
Council,  Inc.,  467  U.S.  837,  842-844  (1984). 

661993  U.S.  App.  LEXIS  2303,  *20. 

67Id.  at  *23. 

*?Id.  at  *29. 
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fiberglass  building  insulation.- 

EPA  has  been  Congress  1 onal 1 y  chastised  for  its  slowness 
in  issuing  the  guidelines.  Former  Senator  Carl  Levin,  then 
Chairman  of  the  Senate’s  Subcommittee  on  Oversight  of 
Government  Management,  said  in  a  November,  1991  hearing  that 
he  didn't  believe  that  "five  guidelines  in  15  years  is  good 
performance  at  all."  In  response,  EPA's  Richard  Morgenstern 
noted  that  in  1992  proposed  guidelines  would  be  issued  for 
recycled  plastic  pipe,  fiberboard  from  recycled  paper 
products,  and  hydraulic  mulch  from  used  paper  products.71 
Contrary  to  Mr.  Morgenstern ' s  representation,  no  new 

in 

guidelines  were  proposed  in  1992. 


^"The  NRC's  assertion  that  quantities  of  solid  waste  have 
increased,  while  presumably  true,  is  not  responsive  to  the 
problems  of  fitness  of  the  available  glass  stock.  We  are 
satisfied  that  the  EPA's  determination  that  adequate  supplies 
of  usable  recovered  materials  do  not  exist  to  warrant 
establishing  a  minimum  content  standard  for  fiberglass 
building  insulation  is  reasonable  and  supported  by  the 
record.”  Id.  at  *36. 

70S.  Hrg .  102-563  at  20. 

nlbid  at  11. 

72LEXIS  and  WESTLAW  searches  12  March  1993  in  Federal 
Register  and  Code  of  Federal  Regulations.  Not  every  recovered 
material  will  be  the  subject  of  an  EPA  guideline.  EPA  uses 
the  following  criteria  to  aid  in  the  selection  of  product 
areas  for  which  guidelines  would  be  prepared: 

(1)  The  waste  material  must  constitute  a  significant  solid 
waste  management  problem  due  either  to  volume,  degree  of 
hazard  or  difficulties  m  disposal; 

(2)  Economic  methods  of  separation  and  recovery  must  exist; 

(3)  The  material  must  have  technically  proven  uses;  and 

(4)  Federal  purchasing  power  for  the  final  product  must  be 
substantial,  (cited  at  45  Fed.  Reg.  76,906  (November  20,  1980) 
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C.  Federal  Acquisition  Regulation  Implementation 

Federal  Acquisition  Regulation  (FAR)  Part  23.4  (April 

1984)  implements  the  RCRA  section  6002  program  and  contains 

guidance  and  some  clauses  for  the  use  of  recovered  materials 

in  Federal  procurement.  FAR  23.402,  in  part,  defines 

recovered  materials  to  mean: 

[M]aterials  that  have  been  collected  or 
recovered  from  solid  waste. 

Solid  waste  means  (a)  any  garbage,  refuse, 
or  sludge  from  a  waste  treatment  plant,  or  air 
pollution  control  facility;  and  (b)  other 
discarded  material,  including  solid,  liquid, 
senisolid,  or  contained  gaseous  material 
resulting  from,  industrial,  commercial, 
mining,  and  agricultural  operations,  and 
community  activities... 

FAR  23.403  states: 

The  Government's  policy  is  to  acquire  items 
composed  of  the  highest  percentage  of 
recovered  materials  practicable,  consistent 
with  maintaining  a  satisfactory  level  of 
competition,  without  adversely  affecting 
performance  requirements  or  exposing 
suppliers'  employees  to  undue  hazards  from 
recovered  materials. 

While  FAR  23.403  appears  to  allow  the  contracting  officer 
to  waive  the  requirement  for  recycled  goods  in  the  interest  of 
worker  safety,  FAR  23.404  lists  only  the  three  grounds  for 
waiver  contained  in  RCRA  section  6002 ( c ) ( 1 ) ( A ) - ( C ) . ^  It  is 
questionable  that  a  contracting  officer  could  grant  a  waiver 
based  on  worker  safety  given  the  specific  waivers  set  forth  in 
RCRA,  to  do  so  would  require  some  stretch  of  logic  in 
construing  section  6002 ( c ) ( 1 ) ( A  )  -  f  C  )  .  For  example  it  could  be 


-See  note  35 


supra  and  accompanying  text. 
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argued  that  if  a  recovery  or  recycling  process  unduly 
endangered  workers,  that  endangerment  would  result  in 
additional  insurance,  medical  or  other  costs  so  that  the 
"price"  of  the  recovered  materials  goods  would  be  so  high  as 
to  make  them  "unreasonable"  or,  due  to  the  potential  liability 
of  the  manufacturer,  the  sources  of  the  goods  so  few  as  to 
result  in  inadequate  competition. 

FAR  23.401(b)  advises  contracting  officers  that  agencies 
must  draft  specifications  to  require  the  use  of  recovered 
materials  to  the  maximum  extent  possible  and  eliminate 
exclusion  of  recovered  materials  and  requirements  for  virgin 
materials.  FAR  23.405  requires  the  use  of  the  recovered 
materials  content  certification  clause  found  at  FAR  52.223-47< 
in  all  solicitations  requiring  the  use  of  recovered  materials. 

D.  Executive  Agency  Implementation 

To  give  executive  agencies  new  impetus  to  comply  with 
RCRA ,  President  Bush  on  October  31,  1991,  issued  Executive 
Order  12780  establishing  requirements  for  Federal  executive 
agency  recycling  and  creating  the  Council  on  Federal  Recycling 
and  Procurement  Policy.  A  stated  purpose  of  the  order  was 

7<The  Recovered  Materials  Certification  Clause  reads: 

The  offeror  certifies,  by  signing  this  offer,  that 
recovered  materials  as  defined  in  section  23.402  of  the 
Federal  Acquisition  Regulation,  will  be  used  as  required 
by  the  applicable  specifications. 

7^56  Fed.  Reg.  56,289  (October  31,  1991).  The  Council  was 
created  for  a  five-year  period. 
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to  "encourage  economically  efficient  market  demand  for 
designated  items  produced  using  recovered  materials  by 
directing  immediate  implementa1-  o,»  of  cost-effective  Federal 
procurement  preference  programs  favoring  the  purchase  of  such 
items."78  One  of  the  tasks  of  the  Council  was  to  review 
Federal  agency  specif icat ions  and  standards  and  make 
recommendations  for  changes  to  "enhance  Federal  procurement  of 
products  made  from  recycled  and  recyclable  materials  taking 
into  account  the  costs  and  the  performance  requirements  of 
each  agency."77  Agencies  were  directed  to  report  to  EPA 
within  180  days  the  status  of  their  RCRA  mandated  Affirmative 
Procurement  Programs.78 

Touted  as  "a  major  commitment  by  the  administration  to  do 
more,"79  Congress  criticized  the  order  as  adding  nothing  that 
was  not  already  required  by  RCRA.80  This  was  a  valid 
criticism.  However,  the  order  did  have  the  effect  of  spurring 
somewhat  quicker  Executive  agency  compliance  with  section 
6002 's  requirements.81 

76EO  12780  §  101(b)  . 

Ibid.  §603  (  b  )  (  2  )  . 

78 Ibid  §  501. 

79S.  Hrg.  102-563,  8  (testimony  of  Allan  V.  Burman, 

Administrator,  Office  of  Federal  Procurement  Policy). 

80S.  Hrg.  102-563,  28  (statement  of  Sen.  Carl  Levin). 

81For  example,  on  25  September  1992,  Secretary  of  the  Air 
Force  Donald  B.  Rice  and  Chief  of  Staff  General  Merril  A. 
McPeak,  issued  a  letter  establishing  an  Air  Force  policy  to 
purchase  recovered  material  items  covered  by  the  EPA 
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Implementation  of  section  6002  within  Executive  branch 
departments  and  agencies  has  progressed  in  fits  and  starts 
with  some  agencies  farther  along  than  others.  In  April  1992, 
the  General  Accounting  Office  (GAO)  reported  "limited 
progress"  in  Executive  agency  implementation  of  a  Federal 
procurement  program  for  recovered  materials  products.82  Of 
17  Executive  branch  agencies,  the  GAO  reported  that  only  the 
Government  Printing  Office  had  all  of  the  elements  of  an 
Affirmative  Procurement  Program  in  place.88  Of  the  remainder, 
only  EPA  and  the  General  Services  Administration's  Federal 
Supply  Service  had  at  least  some  of  the  required  program 
elements  in  place. 8<  At  least  one  agency  claimed  ignorance 
of  the  EPA  guidelines  8  years  after  the  first  one  was 
issued!85 


guidelines.  Also,  that  same  month,  the  Under  Secretary  of 
Defense  for  Acquisition  issued  a  memorandum  with  DoD-wide 
application,  requiring  the  purchase  of  only  paper  and  paper 
products  in  compliance  with  the  EPA  guideline.  Both  letters 
cited  Executive  Order  12780. 

32GAO  Testimony,  1. 

83  Ibid. 

UIbid. 

"S.  Hrg.  102-563  (letter,  Stephen  B.  Kelmar,  Ass't  Sec. 
for  Legislation,  Health  and  Human  Services,  September  25, 
1991).  A  good  overview  of  where  Federal  agencies  were  as  of 
the  autumn  of  1991  can  be  had  by  reading  the  responses  to 
inquires  to  the  Senate  Subcommittee  on  Oversight  of  Government 
Management  at  Id.  273-393. 


26 


2.  Compliance  With  State  Solid  and  Hazardous  Waste  Management 
"Requirements" 

RCRA  also  impacts  Federal  procurement  in  the  area  of 
solid  and  hazardous  waste  disposal.84  Section  6001  requires 
Federal  departments: 

"[Hlaving  jurisdiction  over  any  solid  waste 
management  facility87  or  disposal  site,  or 
engaged  in  any  activity  resulting,  or  which 
may  result,  in  the  disposal  or  management  of 
solid  and  hazardous  waste  shall  be  subject  to, 
and  comply  with,  all  Federal,  State, 
interstate,  and  local  requirements,  both 
substantive  and  procedural ...  respecting 
control  and  abatement  of  solid  waste  or 
hazardous  waste  disposal  in  the  same  manner, 
and  to  the  same  extent,  as  any  person  is 
subject  to  such  requirements,  including  the 
payment  of  reasonable  service  charges. 

The  Comptroller  General  has  held  that  applicable  local 
and  state  requirements  under  section  6001,  such  as  a 
requirement  that  a  certain  specified  contractor  be  used  for 
installation  waste  disposal,  must  be  followed  in  the 
procurement  of  such  services  unless  the  installation  qualifies 


8642  U.S.C.  §  6961. 


Sj'RCRA  §  1004  defines  "solid  waste  management 

facility"  to  include: 

(A)  any  resource  recovery  system  or  component  thereof, 

(B)  any  system,  program,  or  facility  for  resource 
conservation,  and 

(C)  any  facility  for  collection,  source  separation, 
storage,  transportation,  transfer,  processing,  treatment  or 
disposal  of  solid  wastes,  including  hazardous  wastes,  whether 
such  facility  is  associated  with  facilities  generating  such 
wastes  or  otherwise. 
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as  a  "major  Federal  facility"  under  40  C.F.R  Part  255. 88  If 
the  installation  is  not  a  major  Federal  facility,  a 
determination  that  hinges  on  its  size  and  function,  the 
affected  service  must  be  noncompetitively  acquired  and 
constitutes  an  exception  to  the  Competition  in  Contracting  Act 
(CICA)  requirement  for  competitive  contract  awards.88 


88 Monterey  City  Disposal  Service,  Inc.,  Comp.  Gen.  Dec. 
B-218624 ,  85-2  CPD  «  261  (1985).  In  Parola  v.  Weinberger, 
848  F.2d  956  (9th  Cir.  1988),  the  Court  of  Appeals  refused  to 
defer  to  the  Comptroller  General's  interpretation  of  RCRA,  but 
after  analysis  held  that  the  City  of  Monterey's  franchise  to 
Parola  for  waste  removal  must  be  honored  by  the  Army  and  Navy 
in  contracting  foi  garbage  collection  since  it  was  part  of  a 
program  respecting  control  and  abatement  of  solid  waste.  In 
cases  since  City  of  Monterey,  the  Comptroller  General  has 
retreated  somewhat  from  the  rule  set  forth  in  that  decision. 
In  Solano  Garbage  Co.  (66  Comp.  Gen.  237  (1987),  87-1  CPD  f 
125),  Oakland  Scavenger  Co.  (Comp.  Gen.  Dec.  B-241577,  91-1 
CPD  f  166  (1991),  Waste  Management  of  North  America,  Inc.  (70 

Comp.  Gen. _ ,  Comp.  Gen.  Dec.  B- 241067,  91-1  CPD  f  59  (  1991  ); 

and  Concord  Disposal ,  Inc.,  Comp.  Gen.  Dec.  B-246441,  92-2  CPD 
f  24  (1992)  the  Comptroller  held  that  since  40  C.F.R.  Part  255 
states  that  major  Federal  facilities  are  to  be  treated  as 
incorporated  municipalities,  such  facilities  do  not  have  to 
comply  with  local  city  ordinances  requiring  the  use  of 
particular  contractors  for  waste  disposal.  If  a  Federal 
facility  is  by  size  and  function  a  major  Federal  facility, 
then  it  has  the  same  right  to  contract  for  its  waste  disposal 
as  enjoyed  by  any  other  separate  municipality. 

Query  what  effect  §  6001  and  these  decisions  would  have 
on  enforcement  against  the  Federal  Government  of  state  (as 
opposed  to  municipal)  procurement  programs  to  abate  or  control 
solid  waste  (i.e.  recovered  materials  purchasing  requirements 
not  preempted  by  an  EPA  guideline)  given  that  the  definition 
of  solid  waste  management  facility  ( see  note  87  supra),  which 
gives  the  state  its  control  over  a  Federal  facility,  includes 
a  program  for  resource  conservation  which  in  turn  includes 
"utilization  of  recovered  resources"  (RCRA  §  1004(21),  which 
each  Federal  agency  is  required  to  do  under  §  6002. 

8810  U.S.C.  §  2304(c)(5)  . 
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D.  Department  of  Defense  Directive  (DoDD)  4210.15 

DoDD  4210.15,  Hazardous  Material  Pollution  Prevention 

(July  27,  1989)  establishes  policy  and  procedures  for 

hazardous  materials  pollution  prevention  (HMPP).  The  policy 

established  by  the  Directive  is  to  ensure  that: 

hazardous  material  shall  be  selected,  used, 
and  managed  over  its  life-cycle  so  that  the 
Department  of  Defense  incurs  the  lowest  cost 
required  to  protect  human  health  and  the 
environment ...  Emphasis  must  be  on  less  use  of 
hazardous  materials  in  processes  and  products, 
as  distinguished  from  end-of-pipe  management 
of  hazardous  waste. 

The  procurement  process  is  specifically  impacted  by  the 
requirements  of  paragraph  F{4)(b)-(d)  that  the  heads  of  DoD 
components  revise  documents  requiring  the  use  of  a  hazardous 
material51  when  a  less  hazardous  alternative52  is,  or  could 


50DoDD  4210.15  f  (D).  Pub.  L.  101-189,  103  Stat .  1424  as 
amended  Pub.  L.  102-190,  105  Stat.  1340  required  DoD  to 
establish  a  hazardous  materials  use  and  hazardous  waste 
reduction  program.  DoD  has  had  such  a  program  in  place  since 
approximately  1987  and  has  succeeded  in  reducing  hazardous 
waste  by  40%  between  1987  and  1990  (S.  Hrg.  102-563,  15 

(testimony  of  David  J.  Berteau,  Principal  Asst.  Sec'y.  of 
Defense,  Production  and  Logistics). 

51"Hazardous  Material.  Anything  that  due  to  its  chemical, 
physical,  or  biological  nature  causes  safety,  public  health, 
or  environmental  concerns  that  result  in  an  elevated  level  of 
effort  to  manage  it."  DoDD  4210.15,  Enel.  1,  *  6. 

^"Alternatives .  Ways  of  reducing  the  adverse  effects  of 
hazardous  materials 

a.  Alternatives,  as  applied  to  hazardous  material 
decision-making,  include,  but  are  not  limited  to,  such 
possibilities  as  substituting  less  hazardous  or 
nonhazardous  material;  redesigning  a  component  such 
that  hazardous  material  is  not  needed  in  its 
manufacture,  use,  or  maintenance;  modifying  processes  or 
procedures ...  use  of  waste  as  raw  material  in  other 
manufacturing;  and  combinations  of  those  factors. 
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be,  available;  evaluate  hazardous  materials  decisions  by 


qi 

economic  analysis  techniques  that  consider  cost  factors”  and 
intangible  factors9*;  and  begin  economic  analysis  at  the 


b.  Alternatives  are  to  be  analyzed  in  a  "could  cost" 
approach.  The  decision-maker  should  consider  what  would 
be  the  lowest  amount  the  decision  could  cost  by 
overcoming  barriers  to  getting  the  job  done  and  at  the 
same  time  ensuring  protection  of  human  health  and  the 
environment."  DoDD  4210.15,  Enel.  1,  f  1. 

""Cost  Factors.  The  expenses  and  cost  avoidances 
associated  with  hazardous  material  that  may  be  reduced  to 
monetary  terms,  which  includes  future  liability. 

a.  Cost  factors  refer  to  the  direct  and  indirect 
costs  attributable  to  hazardous  material  that  are 
encountered  in  operations  such  as  acquisition,  manufacture, 
supply,  use,  storage,  inventory  control,  treatment,  recycling, 
emission  control,  training,  work  place  safety,  labeling, 
hazard  assessments,  engineering  controls,  personal  protective 
equipment,  medical  monitoring,  regulatory  overhead,  spill 
contingency,  disposal,  remedial  action,  and  liability. 

b.  Accounting  in  current  decisions  for  potential 
future  liability,  such  as  might  accrue  because  of  a 
decision  to  landfill  a  hazardous  waste,  requires 
application  of  risk  and  uncertainty  analysis.  Potential 
future  cost  may  be  expressed  as  an  expected  present  value 
or  analyzed  by  sensitivity  techniques.  That  does  not 
mean  an  organization  must  stop  lawful  disposal  until  a 
major  risk  study  is  performed.  However,  current 
decisions  should  maximally  consider  the  effects  future 
environmental  problems  might  have  on  future  costs  and 
defense  performance."  DoDD  4210.15,  Enel.  1,  1  2. 

""Intangible  Factors.  Influences  bearing  on  the  use  or 
effects  of  hazardous  material,  which  may  not  be  reduced 
to  monetary  terms. 

a.  The  quality  of  defense  and  the  quality  of 
environment  both  have  intangible  characteristics  that  are 
not  mutually  exclusive  but  which  could  be  overriding 
factors  in  a  hazardous  material  issue.  Other  intangible 
factors  include  public  emotion  and  potential  legislation 

[ litigation? ] . 

b.  Factors  that  may  not  be  reduced  to  monetary  terms 
should  be  limited,  in  decision  analysis,  and  then 
considered  as  appropriate."  DoDD  4210.15,  Enel.  1,  1  7. 
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at 

earliest  possible  stage  of  the  life-cycle  .  Purchasing  less 
hazardous  materials  has  become  especially  important  in  light 
of  the  recent  passage  of  the  Federal  Facility  Compliance 
Act.** 

The  Armed  Services  have  integrated  4210.15  into  their 

Q  7 

activities  through  various  regulations. 

E.  Pollution  Prevention  Act  of  199098 

A  relatively  recent  law  that  could  have  great  impacts 


^"Life  Cycle  of  a  Hazardous  Material.  The  period 
starting  when  the  use  or  potential  use  of  a  hazardous 
material  is  first  encountered  and  extending  as  long  as 
the  actual  material  or  its  after  effects,  such  as 
discarded  residual  in  a  landfill,  have  a  bearing  on 
cost."  DoDD  4210.15,  Enel.  1,  f  8 

96P.L.  102-386  (October  6,  1992).  The  Federal  Facility 
Compliance  Act  expressly  waives  sovereign  immunity  under  the 
Resource  Conservation  and  Recovery  Act  ( RCRA )  for  imposition 
of  both  Federal  and  State  civil  penalties.  Agents,  employees, 
and  officers  of  the  United  States  are  subject  to  criminal 
liability  for  RCRA  violations  but  will  not  be  held  personally 
liable  for  civil  penalties  for  acts  or  omissions  occurring 
within  the  scope  of  their  official  duties.  The  Presidential 
Signing  Statement  accompanying  the  bill  directs  civil 
penalties  to  be  paid  from  the  violator's  operation  and 
maintenance  account  and  not  the  central  judgement  fund. 

The  General  Accounting  Office  has  estimated  that  the 
more  than  1,000  military  installations  in  the  United 
States  generate  about  400,000  tons  of  hazardous  waste 
per  year.  Environment  '90:  The  Legislative  Agenda, 
Congressional  Quarterly  at  47. 

97Navy:  OP-NAVINST  4110.2  Hazardous  Material  Control  and 
Management;  Air  Force:  Program  Action  Directive  90-1  Hazardous 
Materials  Integrated  Management  Program;  Defense  Logistics 
Agency:  Regulation  4210.4  Comprehensive  Hazardous  Material 
Management  Program.  The  Army  has  developed  a  five  year 
Hazardous  Material/Hazardous  Waste  Management  Plan. 


9842  U.S.C.  §§  13101-13109. 
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upon  Federal  procurement  is  the  Pollution  Prevention  Act. 
Section  6604(b)(ll)  requires  EPA  to  "identify  opportunities  to 
use  Federal  procurement  to  encourage  source  reduction."  EPA 
has  yet  to  make  any  recommendations,  but  its  mandate  is 
certainly  broad  enough  to  encompass  both  recommendations  for 
additional  legislation  directed  at  requiring  or  restricting 
purchases  as  well  as  utilizing  Federal  procurement  to 
discourage  environmentally  harmful  performance  or  production 
practices . 


F.  Clean  Air  Act  Amendments  of  1990100 

1.  Clean-Fuel  Vehicle  Program  Requirements 

Beginning  in  automobile  model  year  1998,  in  those  ozone 
and  carbon  monoxide  nonattainment  areas  where  State 
Implementation  Plans  require  a  clean-fuel  fleet  vehicle 
program,  section  248  of  the  Clean  Air  Act  requires  the  Federal 
government  to  participate  in  the  state  program  by  purchasing 
clean-fuel  vehicles.101  Congress  has  authorized  additional 
funding  to  cover  the  cost  of  Federal  agency  compliance.10^ 

"42  U.S.C.  §  13103 ( b )( 11 ) . 

lQ0Pub .  L.  101-549,  104  Stat.  2399  (November  15,  1990). 

10142  U.S.C.  §  7588.  The  clean-fuels  vehicle  requirements 
apply  to  vehicle  fleets  of  10  or  more  vehicles  capable  of 
being  centrally  fueled.  (42  U.S.C.  §  7581(5)  and  (6)) 

10242  U.S.C.  §  7588(g).  The  funds  appropriated  under  this 
section  are  limited  to  covering  the  additional  cost  of 
acquisition,  maintenance  of  clean  fuel  vehicles;  the 
additional  costs  of  fuel  storage  and  dispensing  equipment 
which  exceeds  the  costs  of  similar  facilities  for 
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There  is  a  national  security  exemption  to  this  requirement 


that  may  be  invoked  by  the  Secretary  of  Defense.103 


2.  Phase-out  of  Ozone  Depleting  Chemicals 
Of  greater  impact  on  DoD  procurement  is  section  613  's 
requirement  that  the  Federal  Government  gradually  phase  out 
the  use  of  chlorof luorocarbons  (CFCs)  by  revising  its 
procurement  regulations  to  require  the  purchase  of  safe 
alternatives . 104 

The  phasing  out  of  ozone  depleting  chemicals  throughout 
DoD  is  a  monumental  task.  Such  chemicals  are  used  in  fire 
suppression  systems,  air  conditioners,  and  cleaning  solvents 
to  name  just  a  few  items.  DoD  has  begun  the  long  process  of 
reviewing  the  approximately  50,000  Active  Standardization 


conventionally  fueled  vehicles,  and;  to  cover  that  portion  of 
the  acquisition  costs  of  clean  fuel  vehicles  which  represents 
a  reduction  in  revenue  from  the  disposal  of  such  vehicles. 
(CAA  §  248 ( c ) ( 1 ) - ( 3  ) 

10342  U.S.C.  §  7588(e). 

10442  U.S.C.  §  76711  reads: 

Not  later  than  18  months  after  the  enactment  of  the  Clean  Air 
Act  Amendments  of  1990,  the  Administrator  of  the  General 
Services  Administration  and  the  Secretary  of  Defense,  shall 
promulgate  regulations  requiring  each  department,  agency,  and 
instrumentality  of  the  United  States  to  conform  its 
procurement  regulations  to  the  policies  and  requirements  of 
this  subchapter  and  to  maximize  the  substitution  of  safe 
alternatives  identified  under  section  7671k  of  this  title  for 
class  I  and  class  II  substances.  Not  later  than  30  months 
after  enactment  of  the  Clean  Air  Act  Amendments  of  1990,  each 
department,  agency,  and  instrumentality  of  the  United  States 
shall  so  conform  its  procurement  regulations  and  certify  to 
the  President  that  its  regulations  have  been  modified  in 
accordance  with  this  section. 
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Documents  (such  as  Federal  or  Military  Speci f icat ions  and 
Standards)  to  remove  requirements  for  ozone  depleting 
chemicals.  By  late  1991,  DoD  had  identified  3,309 
specifications  or  standards  involving  either  direct  or 
indirect  use  of  CFC's;  2,336  involving  halon;  and,  4,010 
involving  chlorinated  solvents.  Section  613  will,  therefore, 
require  the  redrafting  of  9,665  specifications  or 
standards!105 

3.  "Blacklisting"  of  Violators  of  Clean  Air  and  Clean 
Water  Standards 

Both  the  Clean  Air  and  Clean  Water  Acts  deny  Federal 
contracts  to  environmental  violators  by  "blacklisting" 
them.105  Under  these  acts,  the  EPA  is  required  to  list  those 
facilities  or  individuals  convicted  of  certain  criminal 
violations  of  clean  air  and  clean  water  standards.  This  is 
known  as  a  mandatory  listing.  The  EPA  Administrator  has 
discretionary  authority  to  list  facilities  or  individuals  for 
civil  violations.  Once  listed,  the  offending  facility,  or,  at 
the  Administrator's  discretion  the  entire  corporation  if 


105DOD  Report  to  Congress,  Environmental  Considerations 
During  Weapons  Systems  Acquisition,  September  1991,  Enclosure 
2. 


105Clean  Air  Act  §  306  (42  U.S.C.  §  7606);  Clean  Water  Act 
§  508  (33  U.S.C.  §  1368)  . 
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convicted  of  a  violation  of  the  Clean  Air  Act,107  may  not  be 
awarded  or  used  to  perform  a  Government  contract. 

While  these  provisions  do  not  uirectly  impact  what  DoD 
purchases,  they  do  restrict  from  whom  it  can  be  purchased  in 
the  interest  of  the  environment.  These  provisions  are 
implemented  at  FAR  Part  23.1. 188 


G.  National  Energy  Policy  Conservation  and  Energy  Policy  Acts 
of  1992109 

Unlike  the  largely  ineffective  procurement  preference 
program  established  by  its  1975  predecessor,  section  8262g  of 
the  National  Energy  Policy  Conservation  Act110  requires  that 
GSA ,  DoD,  and  the  Defense  Logistics  Agency  in  consultation 
with  the  Department  of  Energy  (DoE)  establish  a  program  to 
identify  and  designate  energy  efficient  products  and  include 


107This  authority  to  bar  all  of  an  offender's  facilities 
for  convictions  under  §  113(c)  of  the  Clean  Air  Act  was  added 
by  the  1990  amendments.  The  Clean  Water  Act  does  not  contain 
similar  authority. 

108FAR  23.103(b)  provides:  "Except  as  provided  in  23.104, 
executive  agencies  shall  not  enter  into,  renew,  or  extend 
contracts  with  firms  proposing  to  use  facilities  listed  by  EPA 
(40  CFR  Part  15)  as  violating  facilities  under  the  Air  Act  or 
Water  Act."  FAR  23.104  exempts  contracts  $100,000  or  under, 
unless  the  facility  is  on  the  list  because  of  a  conviction 
under  either  act,  and  classes  of  contracts  deemed  to  be  in  the 
"paramount  interests  of  the  United  States." 

109Pub.  L.  102-486,  106  Stat.  2843  (October  24,  1992). 

110This  section  was  enacted  as  part  of  the  Energy  Policy 
Act  of  1992,  and  not  as  part  of  the  National  Energy 
Conservation  Policy  Act,  however,  it  is  codified  in  the  latter 
act . 
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those  products  in  their  procurement  and  supply  functions."’ 

The  Administrator  of  Federal  Procurement  Policy  is  tasked 
to  establish  guidelines  encouraging  agencies  to  procure  the 
items  identified . 112  Not  later  than  December  31,  1993  and 


^*The  relevant  provision  of  §  8262g  provides: 

Procurement  and  identification  of  energy  efficient  products 

( a )  Procurement 

The  Administrator  of  General  Services,  the  Secretary  of 
Defense,  and  the  Director  of  the  Defense  Logistics  Agency, 
each  shall  undertake  a  program  to  include  energy  efficient 
products  in  carrying  out  their  procurement  and  supply 
functions . 

(b)  Identification  program 

The  Administrator  of  General  Services,  the  Secretary  of 
Defense,  and  the  Director  of  the  Defense  Logistics  Agency,  in 
consultation  with  the  Secretary  of  Energy,  each  shall 
implement,  in  conjunction  with  carrying  out  their  procurement 
and  supply  functions,  a  program  to  identify  and  designate 
those  energy  efficient  products  that  offer  significant 
potential  savings,  using,  to  the  extent  practicable,  the  life 
cycle  cost  methods  and  procedures  developed  under  section  8254 
of  this  title.  The  Secretary  of  Energy  shall,  to  the  extent 
necessary  to  carry  out  this  section  and  after  consultation 
with  the  aforementioned  agency  heads,  provide  estimates  of  the 
degree  of  relative  energy  efficiency  of  products. 

Another  procurement  related  provision  is  42  U.S.C.  8287. 
This  section  authorizes  agencies  to  enter  into  energy  savings 
performance  contracts  at  no  cost  to  the  Government  "for  the 
purpose  of  achieving  energy  savings  and  benefits  ancillary  to 
that  purpose."  Section  8287(a)(1)  provides: 

Each  such  contract  may,  notwithstanding  any  other 
provision  of  law,  be  for  a  period  not  to  exceed  25 
years.  Such  contract  shall  provide  that  the  contractor 
shall  incur  costs  of  implementing  energy  savings 
measures,  including  at  least  the  costs  (if  any)  incurred 
in  making  energy  audits,  acquiring  anu  installing 
equipment,  and  training  personnel,  in  exchange 
for  a  share  of  any  energy  savings  directly  resulting 
from  implementation  of  such  measures  during  the  term  of 
the  contract. 


1:242  U.S.C.  8262g  (  c  )  provides: 

The  Administrator  for  Federal  Procurement  Policy,  in 
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each  year  thereafter,  the  tasked  agencies  must  report  to 
Congress  concerning  the  progress,  status,  and  results  of  the 
procurement  programs. ^ 

Section  13212  of  the  Energy  Policy  Act  of  1992  requires 
the  Federal  government  to  procure  5,000  alternative  fueled 
(e.g.  natural  gas,  electric)  vehicles  in  1993. 114  Purchase 
of  the  vehicles  will  be  phased  so  that  by  1999,  75%  of  Federal 
fleet  acquisitions  must  be  alternative  fueled  vehicles. ^ 


consultation  with  the  Administrator  of  General  Services,  the 
Secretary  of  Energy,  the  Secretary  of  Defense,  and  the 
Director  of  the  Defense  Logistics  Agency,  shall  issue 
guidelines  to  encourage  the  acquisition  and  use  by  all  Federal 
agencies  of  products  identified  pursuant  to  this  section.  The 
Secretary  of  Defense  and  the  Director  of  the  Defense  Logistics 
Agency  shall  consider,  and  place  emphasis  on,  the  acquisition 
of  such  products  as  part  of  the  Agency's  ongoing  review  of 
military  specifications. 

luIbid  §  8262g( d )  . 


11442  U.S.C.  §  13212. 

115Section  13212(a)  establishes  the  following 
requirements : 

(1)  The  Federal  Government  shall  acquire  at  least-- 

(A)  5,000  light  duty  alternative  fueled  vehicles  in 
fiscal  year  1993; 

(B)  7,500  light  duty  alternative  fueled  vehicles  in  fiscal 
year  1994;  and 

(C)  10,000  light  duty  alternative  fueled  vehicles  in  fiscal 
year  1995. 

(2)  The  Secretary  shall  allocate  the  acquisitions  necessary  to 
meet  the 

requirements  under  paragraph  (1). 

(b)  Percentage  requirements 

( 1 )  Of  the  total  number  of  vehicles  acquired  by  a  Federal 
f leet  ,  at  least-- 

(A)  25  percent  in  fiscal  year  1996; 

(B)  33  percent  in  fiscal  year  1997; 

(C)  50  percent  in  fiscal  year  1998;  and 
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These  vehicle  requirements  apply  to  Federal  fleets  of  20  or 
more  light  duty  motor  vehicles  located  in  metropolitan 
statistical  areas  or  consolidated  metropolitan  statistical 


areas  with  a 

1980  population 

of 

over  250, 000. 116 

An 

exemption  from 

the  requirements 

for 

military  vehicles 

for 

national  security  reasons  may  be  invoked  by  a  Secretary  of 
Defense  certification 

H.  Office  of  Federal  Procurement  Policy  Letter  92-4 

Although  Office  of  Federal  Procurement  Policy  (OFPP) 
Letter  92-4  implements  RCRA  section  6002  and  the  Energy  Policy 
and  Conservation  Policy  Act  of  1975,  it  has  greatly  broadened 
"green"  procurement  policies  and,  therefore,  deserves  separate 
treatment . 

OFPP  has  also  been  criticized  for  allowing  implementation 
of  Section  6002' s  requirements  to  become  a  low  agency 
priority.117  OFPP's  first  guidance  on  section  6002  was 
issued  in  1977.  ^  That  guidance  remained  in  effect  for 
almost  16  years  until  it  was  replaced  and  canceled  on  November 
2,  1992  by  OFPP  Policy  Letter  92-4,  Procurement  of 

(D)  75  percent  in  fiscal  year  1999  and  thereafter, 
shall  be  alternative  fueled  vehicles. 

niIbid  §  13212(b) ( 3 ) . 

117GAO  Testimony,  1;  S.  Hrg.  102-563,  3  (statement  of 

Senator  Levin ) . 

17®OFPP  Policy  Letter  77-1,  Procurement  of  Products  that 
Contain  Recycled  Material,  February  22,  1977. 


Environmentally-Sound  and  Energy-Efficient  Products  and 
Services . 119 

OFPP  Letter  92-4  sets  forth  a  broad  mandate  for  purchase 
of  "environmentally-sound ,  energy-efficient"  products  and 
services120  and  has  the  potential,  if  properly  implemented, 
to  redirect  the  Federal  procurement  program  onto  an 
environmentally  proactive  path.111 

The  policy  letter  states,  "In  its  day-to-day  operations, 
the  Federal  Government  has  the  opportunity  and  obligation  to 
be  environmentally  and  energy  conscious  in  its  selection  and 
use  of  needed  services  and  products."122  The  letter 
declares  a  Federal  policy  of  Executive  agency  implementation 
of  "cost-effective  procurement  preference  programs  favoring 
the  purchase  of  environmentally-sound,  energy-efficient 
products  and  services."123  The  requirements  of  the  letter 
pertaining  to  the  purchase  of  recovered  materials  covered  by 


ll957  Fed.  Reg.  53,362  (Nov.  9,  1992). 

120Paragraph  4(e)  defines  environmentally-sound  as:  "[A] 
product  or  service  that  minimizes  damage  to  the  environment 
and  is  less  harmful  to  the  environment  to  use,  maintain  and 
dispose  of  in  comparison  to  a  competing  product  or  service." 

121OFPP  Policy  Letter  92-4  f  6b  states: 


Executive  agencies  shall  give  preference  in  their  procurement 
programs  to  practices  and  products  that  conserve  natural 
resources  and  protect  the  environment ...  Environmental  factors 
will  be  considered,  along  with  estimated  costs  and  other 
relevant  factors,  in  the  development  of  purchase  requests, 
invitations  for  bids,  and  solicitation  for  offers. 

122OFPP  Letter  92-4,  f  5. 


I23OFPP  Letter  92-4,  11  6. 


39 


EPA  guidelines,  apply  only  to  purchases  above  the  RCRA  section 

6002  $10,000  threshold.*2*  The  broader  requirements  for 

environmentally-sound  purchases  have  no  price  threshold. 

Environmental  factors  and  energy  efficiency  must  be 

considered  in  drafting  purchase  requests,  invitations  for  bids 

(IFB)  and  requests  for  proposals  (RFP).  The  policy  set  forth 

in  94-2  on  energy  efficiency  requires: 

Executive  agencies  shall  consider  energy 
conservation  and  efficiency  factors  in  the 
procurement  of  property  and  services ...  Energy 
conservation  and  efficiency  data  will  be 
considered,  along  with  estimated  cost  and 
other  relevant  factors,  in  the  development  of 
purchase  requests,  invitations  for  bids  and 
solicitation  for  offers.  25 


Executive  agencies  are  further  required  to  utilize: 

product  descriptions  and  specifications  that 
reflect  cost-effective  use  of  recycled 
products,  recovered  materials,  water 
efficiency  devices,  remanufactured  products 
and  energy-efficient  products,  materials,  and 
practices . 

The  use  of  "life  cycle  cost  analysis,  whenever  feasible 
and  appropriate,  to  assist  in  making  product  and  service 


124 Ibid  H  7c(3).  During  the  comment  period  on  the  letter, 
OFPP  received  recommendations  that  the  dollar  threshold  be 
raised  to  $25,000,  the  small  purchase  threshold.  OFPP  agreed 
with  these  suggestions,  but  noted  that  Congressional  action 
would  be  required  to  raise  the  RCRA  threshold.  OFPP  did  note 
that  the  $10,000  threshold  applied  only  to  products  covered  by 
an  EPA  guideline.  (Supplementary  Information,  f  7,  57  Fed. 

Reg .  53,363). 

l25OFPP  Policy  Letter  92-4  11  6a. 

126  Ibid  U  7a  ( 4  )  ;  57  Fed.  Reg.  53,365  (November  9,  1992). 
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1 77 

selections"  is  also  required.4 

However,  92-4  has  somewhat  limited  its  own  impact  by 
making  its  preferences  inappl^  able  to  sealed  bid  procurement 
and  by  failing  to  provide  for  a  price  preference  for 
environmentally-sound ,  energy-efficient  products,  restrictions 
that  may  not  have  been  necessary  as  discussed  infra.  In  the 
latter  area,  consistent  with  EPA's  position  in  NRC  v.  Reilly, 
OFPP  has  cited  lack  of  a  "legal  mandate  for  such 
preference."128  Also  consistent  with  the  EPA  guidelines,  the 
preference  for  recovered,  recycled,  of  environmentally-sound 
products  and  services  is  applicable  only  "when  two  products  or 
services  are  equal  in  performance  characteristics  and 
price ..."  125 

Despite  resistance  by  the  contracting  community,  92-4 
does  task  the  FAR  Councils138  to  fully  incorporate  the 
letter's  policies  into  the  FAR  within  210  days  of  the 
publication  of  the  letter.131 

127 Ibid  *  7(a)(3);  57  Fed.  Reg.  53,365  (November  9,  1992). 

^Supplementary  Information  11  14,  57  Fed.  Reg.  53364. 

The  issue  of  price  preferences  will  be  discussed  in  Chapter  3 
infra. 

123OFPP  Policy  Letter  92-4,  H  4f  and  g. 

130The  Defense  Acquisition  Regulatory  Council  and  the 
Civilian  Agency  Acquisition  Council. 

131OFPP  Letter  92-4  fH  8  and  11.  The  resistance  arises 
over  conflicting  views  over  whose  responsibility  it  is  to 
ensure  that  recovered  materials  products  are  utilized.  The 
contracting  community  sees  it  as  a  user  responsibility  to  be 
implemented  through  the  specifications,  while  the  users 
believe  that  the  contracting  community  should  ensure  their 
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I.  FY-1993  DoD  Authorization  Act132 

The  FY-1993  DoD  Authorization  Act  implements  the 
chlorof luorocarbons  (CFCs)  phase-out  requirements  of  the  Clean 
Air  Act223  by  requiring  the  inventory  and  gradual  elimination 
of  all  non-mission  essential  ozone-depleting  chemicals.131 
All  contracts  awarded  after  June  1,  1993  will  require  the 

approval  of  the  "Senior  Acquisition  Official"  before 
specifications  or  standards  mandating  the  use  of  Class-I  ozone 
depleting  chemicals  may  be  included.13*  Contracts  in  excess 
of  $10  million  modified  or  extended  after  that  date  will  also 
require  such  approval.  Approval  may  be  granted  only  if  the 
technical  representative  of  the  Senior  Acquisition  Official 
certifies  that  use  of  a  Class-I  substance  is  the  only 
economically  feasible  way  of  satisfying  the  requirement.13* 


compliance  through  FAR  provisions.  See  Chapter  5  infra  for  an 
examination  of  the  recently  proposed  FAR  changes  to  implement 
OFPP  Letter  92-4. 

132Pub.  L.  102-484  (October  23,  1992). 

133See  pages  33  and  34  supra. 

13lPub.  L.  102-484  §  325.  Congress  had  previously  focused 
on  CFC  use  in  the  DoD  via  Pub.L.  101-189,  Div.  A,  Title  III, 
§  356,  Nov.  29,  1989,  103  Stat.1425,  which  mandated  a  complete 
study  of  DoD  CFC  use  along  with  a  search  for  CFC  and  halon 
subst itutes . 


135Pub.  L.  102-484  §  326(a). 
136  Ibid. 
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CHAPTER  2 


PREFERRING  ENVIRONMENTALLY-SOUND  PRODUCTS  AND  SERVICES 
Congress  and  the  Department  of  Defense  have  decided  to 
use  the  Federal  procurement  process  to  improve  the  environment 
by  requiring  or  restricting  certain  purchases.  To  implement 
this  mandate,  DoD  contracts  must  prefer  or  exclude  certain 
products  or  services  while  still  ensuring  adequate  competition 
in  meeting  the  needs  of  the  Department.  As  will  be  seen, 
these  goals  do  not  have  to  be  mutually  exclusive. 

A.  Restricting  Competition  In  The  Interest  of  The  Environment 
The  easiest  way  to  comply  with  the  various  environmental 
purchasing  preference  requirements  is  to  utilize 
specifications  that  restrict  competition  to  only  those  who  can 
supply  items  meeting  the  mandated  requirements.  Balanced 
against  this  strategy  is  the  legal  rule  that  Government 
contract  specifications  cannot  unduly  restrict 

competition. 117  If  a  protestor  challenges  the  contract 

^7The  Competition  in  Contracting  Act  (41  U.S.C.  § 
253a(a)(2)  and  10  U.S.C.  §  2305(a)(1)(B))  establishes  the 
following  requirements  for  specifications: 

Each  solicitation  under  this  title  shall  include 
specifications  which- 

(A)  consistent  with  the  provisions  of  this  title,  permit  full 
and  open  competition; 

(B)  include  restrictive  provisions  or  conditions  only  to  the 
extent  necessary  to  satisfy  the  needs  of  the  executive  agency 
or  as  authorized  by  law. 
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specifications  on  this  basis,  the  Comptroller  General  requires 
the  procuring  agency  to  furnish  pnma  facie  evidence  that  the 
restrictions  are  reasonably  related  to  the  agency's  minimum 
needs.138  Once  the  agency  makes  this  showing,  the 
Comptroller  General  will  not  second  guess  the  agency's 
determination  of  its  needs.118  However,  the  Comptroller 
General  has  held  that  to  implement  a  collateral  policy  (such 
as  environmental  protection)  that  limits  those  eligible  for 
award  of  contracts,  an  agency  needs  a  clear  grant  of  authority 
from  Congress.1*8 


1.  "Green"  Restrictions:  How  Far  Can  You  Go? 

In  American  Can,1*1  one  of  the  first  environmentally 
restrictive  specification  cases,  the  Comptroller  General  was 
faced  with  the  question  whether  contract  provisions  that 
required  bidders  to  certify  that  the  paper  products  offered 


118 Pitney  Bowes,  Inc.,  Comp.  Gen.  Dec.  B-200288,  81-1  CPD 
«  171  ( 1981  )  . 


1 1Q 

1JJ"[W]e  will  not  question  an  agency's  determination  of 
what  its  minimum  needs  are  unless  there  is  a  clear  showing 
that  the  determination  has  no  reasonable  basis..."  Lanier 
Business  Products,  Inc.,  Comp.  Gen.  Dec.  B-193693,  79-1  CPD  f 
232  aff'd,  79-2  CPD  11  78. 

14°10  Comp.  Gen.  249  (  1931  );  42  Comp.  Gen.  1  (1962). 
These  cases,  though  venerable,  are  still  good  law  (see  John 
Cibmic,  Jr.  and  Ralph  C.  Nash,  Jr.  Formation  of  Government 
Contracts ,  Second  Edition,  George  Washington  University,  1986 
at  943,  hereinafter  Nash  and  Cibinic). 


14IComp .  Gen.  Dec.  B-187381,  B-187658,  77-1  CPD  f  196, 

1977  WL  13179  (C.G. ) . 
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would  contain  recycled  materials,  unduly  restricted 
competition.  American  Can  protested  the  requirement  alleging 
that  the  recovered  materials  requirement  adversely  affected 
competition  and  the  procuring  agency  lacked  statutory 
authority  to  exempt  itself  from  the  statutory  requirement  for 
"full  and  free"  competition.142  The  agency  relied  on 
Executive  "mandates"  and  the  provisions  of  the  Solid  Waste 
Disposal  Act  of  1965  that  directed  an  investigation  and  study 
to  determine  "the  use  of  Federal  procurement  to  develop  market 
demand  for  recovered  resources."1*3 

The  Comptroller  agreed  that  statutory  authority  was 
required  to  exempt  an  agency  from  the  "full  and  free" 
competition  requirement,  but  in  upholding  the  challenged 
specifications,  he  widened  the  definition  of  "statutory 
authority" : 

[T]hese  general  rules  are  not  applicable  to 
terms  and  conditions,  although  not 
specifically  authorized  or  required  by 
statute,  which  reasonably  implement  a  public 
policy  embodied  in  a  statute.  For  example,  we 
have  sanctioned  a  procurement  policy 
preference  for  labor  surplus  area  concerns, 
even  though  such  preference  has  its  origin  in 
the  "policies"  declared  in  the  Defense 
Production  Act  of  1950  [citation  omitted],  and 
in  various  Executive  Orders  and  supplementing 
directives  issued  to  implement  the  policy,  and 
not  in  any  specific  statutory 
authorization .  144 


14241  U. S.C.  §  253  (  1970  )  . 
!4342  U.S.C.  §  3253(A)  . 
I441977  WL  13179  ,  *3  (C.G.  )  . 
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1 4  S 

In  American  Management  Enterprises,  Inc.,1'1  a  bidder 

protested  a  Government  Printing  Office  solicitation  for  paper 

that  required  a  minimum  50%  recovered  materials  content.  In 

upholding  the  specifications  the  Comptroller  General  found: 

[N]othing  improper  in  the  agency  mandating  a 
specific  wastepaper  content  requirement  for  a 
particular  procurement  as  a  means  of 
implementing  the  recommendation  of  the  EPA 
guideline.  Wc  point  out  in  this  regard  that 
competition  was  not  unduly  restricted  as 
evidenced  by  the  fact  that  a  total  of  12  firms 
submitted  bids .  “ 

In  Tnlectron ,1<7  the  Comptroller  General  indicated  that 
he  is  willing  to  tolerate  restrictions  on  competition  which, 
while  not  mandated  by  law,  nevertheless  seek  to  address 
perceived  environmental  problems.  In  question  were  Air  Force 
specifications  requiring  zero  ozone  depletion  potential  for 
air  conditioner  refrigerant.  Tnlectron  challenged  the  ozone 
depletion  potential  requirement  as  unduly  restrictive  of 
competition  because  the  R-22  refrigerant  (a  Clean  Air  Act 
Class  II  ozone  depleting  chemical)  used  in  its  equipment  met 
current  and  environmental  standards;  the  Clean  Air  Act  did  not 
prohibit  the  use  of  Class  II  chemicals  until  January  1,  2015; 
and  the  specified  R-134a  refrigerant  was  10  times  more 
expensive  than  R-22.  The  Comptroller  General  held  the 

H5Comp.  Gen.  Dec.  B-238134,  90-1  CPD  11  234  (  1990),  1990 
WL  277747  (C.G. ) . 

H61990  WL  277747,  *2. 

H7Comp.  Gen.  Dec.  B-248475,  7  CGEN  H  106,864  (August  27, 
1992  )  . 
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challenged 

requirement 

to 

be 

reasonably 

related  to  the 

agency's  minimum  needs. 

In 

upholding 

the 

restriction 

,  the 

Comptroller 

indicated 

that 

he 

would 

give 

agencies 

great 

latitude  in  dealing  with  environmental  problems: 

The  Air  Force's  focus  on  the  well-documented 
ozone-depletion  problem  in  fashioning  its 
specification  reflects  a  policy  decision  to 
address  that  problem.  This  approach  is 
consistent  with--even  if  not  currently 
mandated  by--the  Clean  Air  Act  and,  we  think, 
clearly  is  unobjectionable ... [W]e  see  no 
reason  why  the  Air  Force  may  not  prohibit  the 
use  of  R-22  under  this  solicitation  and 
thereby  immediately  implement  the  policy 
underlying  the  [Clean  Air  Act].  The  fact  that 
a  deadline  for  implementing  a  policy  aimed  at 
a  current  problem  has  not  arrived  does  not 
preclude  an  agency  from  adopting  a  procurement 
approach  to  immediately  implement  the  policy, 
even  where  doing  so  may  limit  competition.  8 

Once  the  Government  decides  to  restrict  competition  based 

on  its  consideration  of  the  environment,  the  Comptroller 

General  will  normally  not  disturb  the  Government's  decision 

even  when  a  protestor  alleges  that  the  required  product  or 

service  is  actually  harmful  to  the  environment. 

Integrated  Forest  Management involved  a  challenge  o 

Forest  Service  specifications  requiring  aerial  application  of 

herbicides  as  restrictive  of  competition  and  in  violation  of 

environmental  requirements.  The  protestor  desired  to  open  the 

solicitation  to  companies,  such  as  it,  that  control  plant 

growth  through  manual  removal.  On  the  environmental  issue. 


l<87  CGEN  11  106,864. 

U5Comp.  Gen.  Dec.  B-204106,  82-1  CPD  II  6  (1982),  1982 
U.S.  Comp.  Gen.  LEXIS  1629. 
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the  Forest  Service  noted  that  it  had  completed  an 
Environmental  Impact  Statement  (EIS)  that  considered  aerial 
and  ground  application  of  herbi'  des,  hand  cutting  and  manual 
removal  and  no  action  and  decided  that  aerial  herbicide 
application  was  the  preferred  alternative. 

Noting  that  the  protestor  bears  the  burden  of  proving 
that  the  agency's  restrictions  are  not  reasonably  related  to 
its  needs,  the  Comptroller  General  dismissed  the  protest  and 
found  that: 

IFM  has  not  met  its  burden  of  proof.  The 
Forest  Service  determined,  in  accordance  with 
the  NEPA  [National  Environmental  Policy  Act] 
and  implementing  agency  regulations,  that 
aerial  application  of  herbicide  was  the  most 
effective  method  for  the  districts  concerned. 

That  determination  is  reasonably  related  to 
the  agency's  stated  need  to  obtain  maximum 
control  over  competing  plant  growth  in  order 
to  promote  growth  of  the  fir  trees,  set  forth 
in  the  solicitations.  Although  IFM  obviously 
disagrees  with  the  method  selected  by  the 
agency,  we  have  held  that  a  protestor's 
disagreement  with  the  agency's  opinion  does 
not  invalidate  that  opinion. 

In  Tnlectron  Industries ,  Inc. ,  1  Trilectron  alleged 
that  the  specified  F-134a  refrigerant  violated  the  Clean  Air 
Act's  requirement  that  Class  I  and  Class  II  ozone  depleting 
chemicals  be  replaced  only  by  substances  that  reduce  overall 
risks  to  human  health  and  the  environment.1^  According  to 
Trilectron,  R-134a  created  a  significant  risk  of  contributing 


150  1  9  8  2  U.S.  Comp.  Gen.  LEXIS  1629  ,  *5. 

1  C  j 

•J1See  note  147  supra. 

15242  U.S.C.  §  767  lk<  a  )  . 
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to  global  warming  due  its  carbon  dioxide  releases  and  had  an 


unknown  toxicity  level  whereas  R-22,  the  refrigerant 

Tnlectron  desired  to  use,  had  lower  carbon  dioxide  releases 

and  an  acknowledged  low  toxicity. 

The  Comptroller  General  held  that  Tnlectron  failed  to 

prove  that  requiring  the  R-134a  was  inconsistent  with  the  Air 

Force's  goal  of  safely  reducing  ozone  depletion: 

The  protestor  has  provided  no  evidence  in 
support  of  its  assertion  that  air  conditioners 
using  R-134a  create  a  significantly  greater 
risk  of  global  warming  than  those  using  R- 
22... In  contrast,  the  relative  effect  of  R-22 
and  R-134a  on  ozone  depletion--the  latter 
having  no  negative  effect--is  clear.  The 
agency  also  reports  that  it  has  not  received 
any  negative  information  regarding  the 
toxicity  of  R-134a  and  fully  expects  it  to 
comply  with  all  toxicity  requirements.  We 
conclude  that  the  protestor  has  not  shown  that 
the  use  of  R-134a  instead  of  R-22  is 
inconsistent  with  the  Clean  Air  Act  or  its 
underlying  policies.  5 

The  flip  side  of  unduly  restrictive  specifications  has 
arisen  where  the  solicitation  has  not  restricted  competition 
to  only  those  products  containing  recovered  materials.  This 
basis  of  protest  is  a  species  of  unduly  restrictive 
specifications  and  the  same  analysis  is  used  by  the 
Comptroller . 

While  generally  the  Comptroller  General  will  not  consider 
a  protest  arguing  that  the  agency  should  use  a  more 


153 


7  CGEN  II  106,865. 


restrictive  specification  to  meet  its  minimum  needs, 
especially  m  cases  where  recovered  materials  are  involved  the 
protestor  has  a  clear  statutory  and  reouiatory  basis  for  its 
argument  to  restrict  competition.  Nevertheless,  the 

Comptroller  General  has  upheld  speci f icat ions  that  effectively 
precluded  the  offering  of  products  manufactured  in  part  from 
recovered  materials. 

The  Comptroller  General  considered  the  permissibility  of 
specif ications  that  establish  standards  that  cannot  be  met  by 
recovered  materials  in  a  series  of  protests  brought  by  Sunbelt 
Industries.  The  cases  involved  a  GSA  solicitation  for 
aluminum  oxide  abrasive  grain  for  paint  stripping  with  a  limit 
on  trace  metals  contamination  that  in  effect  excluded  recycled 
aluminum  oxide. 

In  Sunbelt  I,155  the  Comptroller  General  upheld  GSA's 
specifications  against  a  charge  that  they  were  unduly 
restrictive  and  violated  RCRA  section  6002' s  policy  favoring 
recovered  materials.  In  so  holding,  the  Comptroller  held  that 
section  6002' s  policy  favoring  agency  purchases  of  items 
composed  of  the  highest  percentage  of  recovered  materials  did 
not  apply  when  no  EPA  guidelines  had  been  issued.  It  was  also 
noted  that  the  GSA  had  not  specifically  excluded  recycled 

154  Trimble  Navigation  Ltd.,  Comp.  Gen.  Dec.  B-247913,  92-2 
CPD  If  17  (1992);  Container  Products  Corp,  Comp.  Gen.  Dec.  B- 
232953,  89-1  CPD  If  117  (1989). 

155Comp.  Gen.  Dec.  B-21  4414,  85-1  CPD  If  113  (1985),  1985 
WL  52218  (C.G.). 
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aluminum  oxide  but  had,  rather,  imposed  performance  criteria 
GSA  had  shown  were  reasonable  and  necessary  to  meet  its  needs, 
a  statutory  exception  to  section  600z's  requirements.156  The 
same  reasoning  was  used  to  uphold  the  specifications  against 
similar  attacks  in  Sunbelt  II151  and  Sunbelt  III158. 

As  lr.  unduly  restr  ctive  specifi  ation  cases,  had  the 
Government  failed  to  show  that  the  restrictions  were 
reasonably  related  t<~,  itc  minimum  ne^-ds,  the  pr^  est  would 
nave  been  sust  the  oasis  of  an  undue  r-.-sui  ,  ion  on 

competition  as  well  as  violation  of  section  6002's 
requirements . 

RCRA  section  7002  contains  a  citizen's  suit  provision 
that  authorizes  citizen  suits  against  the  United  States  or  any 
other  Governmental  instrumentality  or  agency  for  violation  of 
"any  permit,  standard,  regulation,  condition,  requirement, 
prohibition,  or  order  which  has  become  effective  pursuant  to 
this  chapter."155  This  provision  seems  to  establish  an 
independent  basis  for  challenging  an  agency's  decision  not  to 
procure  items  with  recovered  materials  content. 
Notwithstanding  section  6002 's  policy  to  maximize  use  of 
recovered  materials  and  the  breadth  of  section  7002  even  in 

155See  note  35  supra  and  accompanying  text. 

157Comp.  Gen.  Dec.  B-245780,  91-2  CPD  *  399,  1991  WL 
237774  (1991). 

!53Comp.  Gen.  Dec.  B-246850,  1992  WL  77767  (1992). 

' '54  2  U  .  S  .  C.  §  697  2(a)(1)(A). 
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the  absence  of  an  EPA  guideline  for  the  material  in  question, 
there  appear  to  be  no  cases  that  have  so  used  section 
7002160. 

It  is  well  settled  that  if  the  agency  requires  items 
meeting  particular  environmental  specifications,  bids  offering 
items  not  meeting  that  requirement,  even  if  all  other 
requirements  are  met,  may  be  properly  rejected  as 
nonresponsive .  ^  This  is  true  even  if  the  bid  is  the  low 
bid  in  a  sealed  bid  procurement.1^ 

A  strategy  of  restricting  competition  based  on 
environmental  considerations  is  workable  and  it  appears  that 
the  Comptroller  General  will  grant  agencies  great  latitude 
when  the  purpose  of  the  restriction  has  some  statutory  basis, 
albeit  attenuated,  and  is  directed  at  addressing  environmental 
problems  or  concerns . 

2.  Contracting  Officer's  Authority  Over  Specifications 

In  the  area  of  recovered  materials,  the  contracting 

1S0At  least  one  environmental  group  has  recommended  that 
Congress  amend  §  7002  to  make  it  explicitly  applicable  to 
Federal  procurement  see  S.  Hrg.  145  (testimony  of  Joe 
Schwartz,  Legislative  Counsel,  Environmental  Action). 

161For  example  see  Kirkland  Sales,  Inc.,  Comp.  Gen.  Dec. 
B-249090 ,  92-2  CPD  f  278  (  1992);  G.S.  Link  &  Associates, 
Comp.  Gen.  Dec.  B-238600,  90-1  CPD  11  479  (1990),  1990  WL 
278014  (C.G.);  Victor  Graphics.  Inc.,  Comp.  Gen.  Dec.  B- 
238290,  69  Comp.  Gen.  410  (1990);  American  Management 
Enterprises,  Inc.,  Comp.  Gen.  Dec.  238134,  90-1  CPD  f  234 
(1990),  1990  WL  277747  (C.G.). 

‘^See  for  example  Victor  Graphics  infra  note  197. 
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officer  has  implicit  authority  to  require  justification  for 
specifications  that  do  not  utilize  EPA  guideline  materials  to 
the  maximum  extent  practicable.  FAR  23.403  sets  forth  the 
Government  policy  to  "acquire  items  composed  of  the  highest 
percentage  of  recovered  materials  practicable."163  FAR 
23.404  lists  the  exceptions  of  RCRA  section  6002  (  c ) ( 1 ) ( A ) - ( C  ) 
as  the  exceptions  to  the  policy  set  forth  in  FAR  23.403. 
Contracting  officers  should  require  users  to  justify  one  of 
these  exceptions  for  any  specifications  that  do  not  comply 
with  the  FAR  23.403  policy. 

Under  OFPP  Letter  92-4,  when  environmentally-sound16< 
alternatives  are  available,  contracting  officers  should  also 
require  users  to  justify  any  specifications  that  do  not 
require  their  use  and  explain  why  available  environmentally- 
sound  substitute  products  or  services  are  not  being  purchased. 


B.  Increasing  Competition  and  Promoting  Environmentally- 
Sound  Alternatives 

When  the  existence  of  environmentally-sound  products  is 
unknown  or  where  better  alternatives  exist,  the  use  of 
restrictive  specifications  may  actually  hamper  the 
Government's  ability  to  purchase  and  use  environmentally-sound 


163 Supra  page  23. 

16<Although  "environmentally-sound"  is  given  a  specific 
definition  in  OFPP  Letter  92-4,  for  purposes  of  this  paper, 
the  term  "environmentally-sound"  will  encompass  recovered 
materials,  low-noise  products,  energy-efficient  products  and 
services,  non-hazardous  substitutes  for  hazardous  materials 
and  environmentally  safe  methods  of  contract  performance. 
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products  and  services.  There  are  contracting  alternatives 
that  avoid  restricting  competition  and  the  offeror's  options 
while  enabling  the  Government  to  consider  a  wider  range  of 
environmentally-sound  products  and  services  to  meet  its  needs. 

1.  Use  of  Market  Research  and  Market  Surveys 

One  way  to  make  sure  the  Government  can  increase  its 
options  is  to  periodically  conduct  market  research  to  find 
environmentally-sound  alternative  products.  Market  research 
involves  collecting  and  analyzing  information  about  the  market 
available  to  meet  the  agency's  needs.165  The  contracting 
officer  should  obtain  information  on:  1)  the  availabilit’  of 
products  suitable  for  meeting  a  particular  need;  2)  the  terms 
under  which  commercial  sales  of  the  product  are  made;  3)  legal 
and  regulatory  requirements;  4)  sales  data  to  provide 
reasonable  assurance  that  a  product  is  reliable;  5) 
distribution  and  support  capabilities  of  potential  suppliers; 
and  6)  the  potential  cost  of  modifying  a  commercial  product  to 
meet  the  Government's  needs.166  Market  research  can  be  used 
to  discover  environmentally-sound,  non-hazardous  substitutes 
for  currently  procured  items  and  determine  their  suitability 
for  procurement.  Contacting  various  clearinghouses  or 
hotlines,  for  example  the  Center  for  Earth  Resource  Management 
(CERMA)  and  its  Recycled  Product  Information  Hotline,  as  well 

165FAR  10.001. 

166FAR  11 . 004  . 
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as  examining  various  trade  }ournals,  should  be  a  part  of  the 
market  research. 

Once  market  research  discloses  the  existence  of 
environmentally-sound  products,  it  may  be  necessary  to 
determine  the  existence  of  sources  for  those  products  by  means 
of  a  market  survey.167  Market  surveys  can  be  informal,  such 
as  telephonic  surveys  of  Federal  or  civilian  experts,  to  a 
more  formal  Commerce  Business  Daily  (CBD)  or  scientific 
journal  "sources  sought"  announcements.  Solicitations  for 
planning  purposes  can  also  be  utilized.168 


2.  Strategic  Environmental  Research  and  Development 
Program 

While  not  a  direct  tool  for  use  by  acquisition  planners 
to  identify  environmentally-sound  products  and  substitutes, 
the  Strategic  Environmental  Research  and  Development  Program 
(SERDP)  will  be  the  source  of  much  information  as  well  as  the 
mechanism  for  promoting  the  use  of  alternative 
environmentally-sound  products  and  services. 


167FAR  7.101. 

168FAR  15.405-1  allows  the  use  of  such  solicitations  "when 
information  necessary  for  planning  purposes  cannot  be  obtained 
from  potential  sources  by  more  economical  and  less  formal 
means."  The  solicitation  must  be  approved  at  a  level  higher 
than  the  contracting  officer.  When  solicitations  for  planning 
purposes  are  used,  FAR  15.405-2  requires  that  the  Solicitation 
for  Information  for  Planning  Purposes  provision  in  FAR 
52.215.3  be  included  in  the  solicitation.  This  clause  puts 
potential  respondents  on  notice  of  the  purpose  of  the 
solicitation  and  that  no  contract  will  be  awarded  and  no 
payment  made  for  the  information  solicited  except  to  cover  bid 
and  proposal  costs  in  accordance  with  FAR  31.205-18. 


55 


The  SERDP  was  the  product  of  the  National  Defense 
Authorization  Act  for  FY  91. The  program  is  intended  to 
address  environmental  matters  of  concern  to  DoD  and  DoE  by 
fostering  shared  research  and  data  collection.  The  SERDP  is 
conducted  as  a  tri-agency  program  among  DoD,  DoE  and  EPA. 

Part  of  the  SERDP' s  mandate  is  to  support  research, 
development  and  demonstration  of  technologies  to  identify 
"nonhazardous ,  nontoxic,  nonpolluting,  and  other 
environmentally  sound  materials  and  substances"  that  can  be 
used  as  substitutes  for  current  environmentally-unsound 
materials.170  The  SERDP  is  also  to  identify  "military 

specifications  that  prevent  or  limit  the  use  of 

environmentally  beneficial  technologies,  materials,  and 
substances  in  the  performance  of  Department  of  Defense 
contracts  and  recommend  changes  to  such  specifications."171 

3.  Use  of  Performance  Specif ications 

Another  method  to  enhance  competition  and  provide  for  the 
use  of  the  latest  environmentally-sound  technology  is  to  make 
maximum  use  of  performance  specifications172  setting  forth 

l69Pub.  L.  101-510  codified  at  10  U.S.C.  §  ^02. 

:70lO  U.S.C.  §  2902(e)(4)(C). 

17110  U.S.C.  §  2902(e)(9)  . 

l72Per f ormance  specifications  are  defined  as:  Technical 
requirements  that  set  forth  the  operational  characteristics 
desired  for  an  item.  They  tell  the  contractor  what  the  final 
product  must  be  capable  of  accomplishing  rather  than 
describing  how  the  product  is  to  be  built... When  the  contract 


both  performance  and  environmental  criteria  so  that  bidders 
may  propose  any  items  meeting  those  criteria. 

OFPP  Policy  Letter  91-2,  requires  maximum  use  of 

1  7T 

performance  specifications  for  service  contracts.  J  The 
letter  makes  it  the  policy  of  the  Federal  Government  to  use 
performance-based  contracting  methods  "to  the  maximum  extent 
practicable"  in  acquiring  services,  and  to  carefully  select 
acquisition  and  contract  administration  strategies  and 
techniques  that  best  accommodate  this  requirement. 

Use  of  performance  specifications  more  readily  allow 
bidders  to  propose  environmentally-sound  processes  and 
products  without  fear  of  being  held  nonresponsive .  Although 
less  likely  to  be  held  unduly  restrictive,  performance 
specifications  can  be  so  if  any  restrictions  are  not 
reasonably  related  to  the  agency's  minimum  needs.17* 
However,  as  noted  supra  the  Comptroller  General  will  grant 
broad  latitude  to  environmentally  related  restrictions  in 


contains  performance  specifications,  the  contractor  accepts 
general  responsibility  for  product  design  and  engineering  and 
for  achievement  of  the  stated  performance  requirements.  (Ralph 
C.  Nash,  Jr.  and  Steven  L.  Schooner,  The  Government  Contracts 
Reference  Book,  The  George  Washington  University,  1992  at 
295  )  . 

17356  Fed.  Reg.  15,112  (April  5,  1991).  DoD  published  its 
proposed  FAR  changes  to  implement  OFPP  Letter  91-2  on  July  30, 
1992  at  57  Fed.  Reg.  33,702  (July  30,  1992). 

17*See  for  example,  Sun  Refining  &  Mktg.  Co.,  Comp.  Gen. 
Dec.  B-239973,  90-2  CPD  H  305  (1990)  (requirement  for  delivery 
of  oil  products  by  pipeline  rather  than  truck);  Southern 
Technologies,  Inc.,  Comp.  Gen.  Dec.  B-239431,  90-2  CPD  H  191 
(1990)  (unnecessary  requirement  that  product  be  designed, 
manufactured,  and  delivered  by  a  single  contractor). 


specif icat ions . 

Solicitations  for  products  and  services  should  express  a 
preference  for  environmental ly-sound  products  or  services  that 
meet  the  Government's  performance  standards.  Stories,  some  no 
doubt  apocryphal,  abound  about  manufacturers  proposing 
environmentally-sound  products  only  to  be  turned  away  by  prime 
contractors  or  Government  agencies  because  it's  not  what's 
required  by  the  specifications.175 

Invitations  for  Bid  (IFBs)  should  expressly  permit  the 
bidder  to  bid  based  on  using  environmentally-sound,  non- 
hazardous  materials,  products,  or  services  and  to  offer 
environmentally-sound  alternative  products  and  services  that 
meet  the  Government's  requirements.  Otherwise  a  bidder  in  a 
sealed  bid  procurement  runs  the  risk  of  being  held 
nonresponsive  even  if  it  is  taking  exception  to  the 
specifications  based  on  environmental  concerns  and  proposing 
a  safer  product  or  method  of  performance  to  meet  the 
Government's  needs. 

In  Southwest  Marine  of  San  Francisco ,  Inc.  ,175  the 
protestor's  bid  was  rejected  as  nonresponsive  for  making  what 
the  agency  held  to  be  a  counter-offer  on  an  specified  method 
of  performance  and  disclaiming  liability  for  any  environmental 
damage  caused  by  following  the  specifications  in  the  IFB.  The 

1 7*5 

1  J5ee  for  example  S.  Hrg .  102-563,  5  (statement  of  Sen. 
Cohen )  . 

rtl66  Comp.  Gen.  22;  86-2  CPD  «  388  (1986  );  1986  Comp. 

Gen.  LEXIS  422. 
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specifications  required  pamt-str ipping  of  a  ship  using 
abrasive  grit  blasting.  Southwest  Marine  was  concerned  about 
possible  environmental  violations  for  contaminating  the  water 
with  grit,  rust,  and  paint  flakes  by  using  the  abrasive  grit 
procedure  and  in  its  bid  proposed  using  "hydroblast , 
mechanical  cleaning  and  feather  edging  of  paint"  at  an 
unspecified  price. 

Southwest  Marine  did,  however,  agree  to  use  the  specified 
abrasive  grit  method  and  to  take  every  possible  precaution  to 
avoid  water  contamination.  However,  it  would  not  agree  to 
assume  the  risk  of  liability  and  included  the  following 
statement  in  its  bid: 

In  the  event  the  EPA  finds  our  procedures  not 
acceptable,  we  consider  APL  [American 
President  Lines,  the  Government's  contracting 
agent]  to  be  the  responsible  party  due  to  the 
fact  that  the  specifications  mandate  this  type 
of  procedure.17® 

APL  found  the  bid  to  be  nonresponsive  because  the  proposal  to 
perform  in  an  alternate  manner  and  the  disclaimer  of  liability 
constituted  a  counter-offer  . 175 

Before  the  Comptroller  General,  APL  argued  that  it  was 
the  bidder's  responsibility  to  obtain  the  necessary  California 
permits  and  the  bidder  would,  therefore,  be  responsible  for 

1771  986  Comp.  Gen.  LEXIS  422,  *5. 
lliIbid. 

1  70 

Id.  at  *4.  The  bid  was  also  held  nonresponsive  because 
Southwest  Marine  proposed  to  begin  work  on  a  date  other  than 
that  specified. 
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containing  any  contamination  and  that  Southwest  Marine's 
attempt  to  disclaim  liability  rendered  its  bid  nonresponsive . 

The  Comptroller  agreed,  finding  that  Southwest  Marine's 
attempted  disclaimer  fell  squarely  under  FAR  14.4G4-2(d)  which 
requires  rejection  of  any  bid  that  "imposes  conditions  that 
would  modify  requirements  of  the  government  or  limit  the 
bidder's  liability  to  the  government." 

While  the  decision  was  based  primarily  on  the  liability 
disclaimer  aspect,  the  proposal  to  use  hydroblast  would  not 
"conform  to  the  applicable  specifications"  and  would  have  also 
resulted  in  rejection  of  the  bid  under  FAR  14.404-2(b)  since 
the  IFB  did  not  authorize  the  submission  of  alternate 
bids.180 

A  caveat  in  using  specifications  that  facilitate  the  use 
or  offer  of  environmentally-sound  alternatives  is  that  the 
specifications  cannot  be  open  or  indefinite.  The  extent  to 
which  bidders  may  deviate  from  the  specifications  or  propose 
alternatives  must  be  defined  so  bidders  are  competing  on  a 
common  basis.181 

The  reluctance  to  grant  price  preferences  for 
environmentally-sound  products  and  services,  however,  may 

1  an 

See  also  NR  Vessel  Corporation ,  Comp.  Gen.  Dec.  B- 
250925,  93-1  CPD  H  128  (1993).  FAR  14.404-2(b)  states: 

Any  bid  that  does  not  confirm  to  the  applicable  speci f icat ions 
shall  be  rejected  unless  the  invitation  authorized  the 
submission  of  alternate  bids  and  the  supplies  offered  as 
alternates  meet  the  requirements  specified  in  the  invitation. 

181 3 9  Comp.  Gen.  570  (  1960);  51  Comp.  Gen.  518  (1972). 
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limit  the  ability  to  use  IFBs  authorizing  alternate  bids  since 
environmentally-sound  products  will  usually  cost  more  than 
their  environment al ly-unsound  substitutes.  Unless 

environmental  considerations  are  used  as  price  related 
factors,  the  "green"  bidder  will  probably  not  be  the  low 
bidder . 188 

Agencies  are  also  limited  by  the  requirement  of  FAR 
10.006  that  applicable  General  Services  Administration  (GSA) 
specifications  listed  in  the  GSA  Index  of  Federal 
Specifications ,  Standards  and  Commercial  Item  Descriptions  and 
military  specifications  (MILSPECS)  and  military  standards 
(MILSTDS)  in  the  DoD  Index  of  Specifications  (DoDISS)  must  be 
used  unless  an  exception  exists  or  a  deviation  is  granted.  As 
noted  supra ,  many  of  the  MILSPECS  and  MILSTDS  are  not 
environmentally-sound . 184 

4.  Two-Step  Sealed  Bidding 

FAR  Subpart  14.5  establishes  procedures  for  the  use  of 
two-step  sealed  bidding.  Two-step  sealed  bidding  is  a  hybrid 
method  of  procurement  that  combines  the  benefits  of  sealed 

182 See  Chapter  3  infra. 

1  Q  3 

15  For  a  more  thorough  discussion  of  the  price  preference 
issue  see  Chapter  3  infra. 

1  0  i 

DoD  is  in  the  process  of  reviewing  all  MILSTDS  and 
MILSPECS  with  the  goal  of  eliminating  requirements  for  the  use 
of  hazardous  materials  when  environmentally-sound  alternatives 
exist  (S.  Hrg.  102-563,  15,  testimony  of  David  J.  Berteau, 
Principal  Ass ' t  Sec'y  of  Defense  for  Production  and 
Logistics  )  . 
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bids  with  the  flexibility  of  negotiations.  The  benefit  of 
two-step  sealed  bidding  is  that  it  may  enhance  competition  by 
prompting  a  bidder  who  otherwise  might  refuse  to  compete  on 
the  basis  of  strict  specifications  under  sealed  bidding,  to 
compete  in  a  two-step  procurement  encouraging  alternative 
approaches  to  the  specif ications . 

Step  one  of  two-step  sealed  bidding  is  similar  to  a 
negotiated  procurement  in  that  the  agency  requests  technical 
proposals  by  means  a  Request  for  Technical  Proposals  (RFTP), 
without  prices,  and  may  conduct  discussions.  Step  two 
consists  of  a  price  competition  conducted  in  accordance  with 
sealed  bid  procedures,  except  that  the  competition  is  limited 
to  those  firms  that  submitted  acceptable  proposals  under  step 
one . 185 

PAR  14.502(a)  establishes  five  criteria  for  the  use  of 
two-step  sealed  bidding: 

1)  the  available  specifications  are  not 
definite  or  complete  or  may  be  too  restrictive 
without  technical  evaluation  or  discussions; 

2)  definite  criteria  exist  for  evaluating 
the  proposals; 

3)  adequate  competition,  defined  as  more 
than  one  technically  acceptable  source,  is 
expected; 

4)  sufficient  time  is  available  to  use 
the  two-step  method;  and 

5)  a  firm-fixed-price  or  fixed-price  with 
economic  price  adjustment  contract  will  be 

185 A.R.E .  Manuf acturmq  Co.,  Inc.,  B-224086,  86-2  CPD  f 
395  (1986). 
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used . 


The  Comptroller  General  accords  an  agency  broad 
discretion  m  deciding  whether  to  use  two-step  sealed 

1  Qi 

bidding.  00  Also,  since  there  are  no  objective  standards  to 
determine  whether  specifications  are  indefinite,  incomplete  or 
too  restrictive  to  use  sealed  bidding  from  those  sufficiently 
definite  to  permit  evaluation  of  proposals  under  two-step,  the 
Comptroller  General  grants  the  agency  wide  discretion  in  this 
area . 1C 

C.  Preferring  "Green"  Performance 

The  language  of  OFPP  Letter  92-4  seems  to  require  that 
environmentally-sound  practices  be  preferred  and  utilized  in 
the  performance  of  service  contracts.  Paragraph  4e  defines 
"environmentally-sound"  to  be  "a  product  or  service  that 
minimizes  damage  to  the  environment  and  is  less  harmful  to  the 
environment  to  use,  maintain  and  dispose  of  in  comparison  to 
a  competing  product  or  service"  (emphasis  added).  While  OFPP 
Letter  92-4  specifically  declined  to  set  policy  for 
manufacturing  processes  as  part  of  the  pollution  prevention 

13650  Comp.  Gen.  346  (  1  970);  40  Comp.  Gen.  514  (1961). 

‘Si40  Comp.  Gen.  Dec.  514  (1961);  50  Comp.  Gen.  346 

i 1970);  52  Comp.  Gen.  854  (1973).  Practically  the  only 
restriction  the  Comptroller  General  has  placed  on  the  agency's 
decision  in  this  regard  is  that  lack  of  experience  in 
procuring  the  particular  item  is,  by  itself,  insufficient 
justification  for  using  two-step  if  the  specification  was 
sufficiently  detailed  to  permit  sealed  bidding  ( ALS 
Electronics  Corp.,  Comp.  Gen.  Dec.  B-181731,  74-2  CPD  H  214 
(  1974  )  . 
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effort,15’  the  above  language  seems  to  mandate  some 
environmental  restrictions  in  the  performance  of  service 
contracts . 

One  example  of  how  this  preference  applies  to  service 
contracts  is  m  an  installation  custodial  services  contract. 
If  a  potential  contractor  proposes  using  biodegradable 
cleansers,  recycling  used  paper  towels,  and  supplying  recycled 
paper  towels,  that  offeror  should  be  preferred  over  another 
contractor  who  does  not  propose  to  perform  in  this  manner. 

This  issue  can  also  arise  in  more  technically  complex 
service  contracts,  such  as  those  for  environmental 
remediation.  These  actions,  however,  often  require 
Environmental  Assessments/Environmental  Impact  Statements 
under  the  National  Environmental  Policy  Act  (NEPA)188  or 


188Speci  f  ically ,  Supplementary  Information,  If  22  (  57  Fed. 
Reg.  53,364  (November  9,  1992)  states: 

One  comment  suggested  that  the  Policy  Letter  address  pollution 
prevention,  particularly  pollution  generated  in  the 
manufacture  of  an  item... the  Policy  Letter  is  not  intended  to 
dictate  manufacturing ...  practices .  The  suggestions  were 
considered  to  be  outside  the  scope  of  the  Policy  Letter. 

EPA  has  a  mandate  under  the  Pollution  Prevention  Act  of 
1990  to  recommend  uses  of  the  Federal  procurement  systems  in 
the  source  reduction  effort.  Also,  some  pollution  prevention 
control  over  contract  performance  is  possible  under  the 
language  of  OFPP  Letter  92-4  and,  as  discussed  in  Chapter  4 
infra,  necessary  to  protect  the  Government's  interest. 


•’'42  U.S.C.  §  4332  (  2  )  (  C  )  (  NEPA  §  102  (  2  )  ( C  )  )  . 
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i  qn 

comparable  environmental  analysis.*'  In  these  actions,  the 
NEPA-type  analysis  will  identify  the  environmentally-sound 
alternative.  Once  identified,  NEPA  does  not  require  that  the 
environmentally-sound  alternative  be  adopted,  however.  OFPP 
Letter  92-4,  on  the  other  hand,  would  arguably  require  that 
the  environmentally-sound  alternative  be  preferred  in  any 
subsequent  services  contract. 


1  Q  A 

For  example,  the  preliminary  assessment / site 
investigation  (PA/SI)  and  remedial  mvestigation/f easibility 
study  (RI/FS)  processes  required  for  hazardous  waste  cleanups 
by  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  ( CERCLA ) . 
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CHAPTER  3 


PRICING  THE  PREFERENCES 

Most  environmental  purchasing  requirements  are  designed 
to  prefer  certain  products.  Yet,  with  the  exception  of  the 
early  days  of  the  low-noise  emissions  products  program. 
Congress  has  never  explicitly  authorized  the  payment  of  a 
price  premium  to  effectuate  the  preference. 

Although  OFPP  Letter  92-4  takes  a  conservative  approach 
in  i_he  area  of  sealed  bidding  and  relegates  preferences  for 
environmentally-sound  products  and  services  to  the  acquisition 
planning  process  or  to  use  as  a  "tie-breaker"  when  costs  are 
equal,  there  is  an  argument  that  price  preferences  can  be 
implemented  in  sealed  bid  procurement  under  the  FAR  and  the 
case  law  without  additional  statutory  or  Executive  authority. 
Other  environmentally-sound  products  can  clearly  be 
preferentially  priced  through  the  use  of  life-cycle  cost 
analysis  as  a  price  related  factor.  In  competitively 
negotiated  procurements,  it  appears  that  an  agency  has  broad 
latitude  to  pay  more  for  environmentally-sound  products  and 
services . 

A.  The  Case  for  Price  Preferences 

EPA  and  OFPP  have  refused  to  establish  price  preferences 
tor  recovered  materials  and  environmentally-sound  or  energy- 
efficient  products  and  services.  This  refusal  evolved  from 


EPA's  interpretation  that  RCRA  does  not  require  price 
preferences.  Based  on  EPA's  action,  OFPP  has  pleaded  lack  of 
a  "legal  mandate"  for  price  preferences.1*1  It  is  worth 
noting  that  the  court  in  NRC  v.  Reilly  did  not  say  that  a 
price  preference  for  recovered  materials  was  prohibited  by 
RCRA  section  6002;  it  merely  held  that  EPA's  interpretation 
was  reasonable.  In  fact,  the  dissent  made  a  good  case 

that  Congress  must  have  intended  a  price  preference  for 
recovered  materials  or  else  the  mandated  preference  was 
ineffective.  Despite  EPA's  and  OFPP's  interpretation, 
however,  the  Department  of  Defense  has  decided  to  establish  a 

1  flO 

price  "differential"  for  paper  products.1 

The  use  of  new  technology,  such  as  that  involved  in 
producing  most  environmentally-sound  products,  generally 
results  in  a  higher  cost  product  until  economies  of  scale 
caused  by  increased  markets  allow  for  price  reductions.1*4 


151  Supra  note  128  and  accompanying  text. 

1,2 Supra  note  58. 

^See  memorandum  of  Under  Secretary  of  Defense  for 
Acquisitions,  "Preference  for  Recycled  Paper,"  3  February 
1993.  This  memorandum  establishes  a  10%  price  differential 
for  recycled  paper  products  when  determining  whether  the  cost 
of  such  products  is  unreasonable. 

^4For  example,  GSA’s  rate  in  FY  91  for  recycled  copier 
paper  was  1.16%  higher  than  its  virgin  counterpart.  In  DOD 
alone  this  represented  an  estimated  cost  increase  of  $1.3 
million  per  year  if  it  purchased  recycled  copier  paper  for 
only  50%  of  its  requirements.  However,  DoD  observed:  "We 
believe  that  the  price  of  recycled  paper  will  decrease  as 
demand  increases."  Fact  sheet,  "DoD  Copier  Paper  Statistics," 
undated . 
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The  recycling  industry,  for  instance,  has  uniformly  maintained 

that  price  preferences  are  needed  u^tiJ  wider  markets  have 

been  created  for  recycled  mater lals  . 15i 

Price  preferences,  when  they  exist,  are  not  applied  as 

price  related  factors  in  sealed  bid  procurements.  Rather, 

they  are  generally  used  in  acquisition  planning  to  determine 

when  recovered  materials  items  do  not  have  to  be  purchased 

1 

because  they  "are  only  available  at  an  unreasonable  cost."” 

There  is  some  authority  to  argue,  however,  that  the 
Government  has  the  ability  to  pay  more  for  environmentally- 
sound  products  and  services  even  if  sealed  bidding  is  used. 
The  issue  of  price  preferences  has  been  addressed  by  the 
Comptroller  General  and  the  District  Court  for  the  District  of 
Columbia . 

In  Victor  Graphic s197  the  Comptroller  General  was  faced 
with  a  Government  Printing  Office  (GPO)  printing  contract  that 
required  a  specified  minimum  recycled  paper  content.  Victor 
submitted  the  low  bid  but  did  not  meet  the  minimum  recycled 
content  standard.  Victor's  bid  was  rejected  as  nonresponsive 


^"How  Effective  Are  Federal  Procurement  Policies?" 
BioCycle,  September  1991,  47  at  48.  Americans  have  embraced 
recycling,  however,  recyclers  do  not  have  large  enough  markets 
to  justify  the  expense  of  recycling  facilities,  especially 
those  to  deink  paper.  Consequently,  much  of  what  is  collected 
for  recycling  does  not  get  recycled.  See  Bruce  Van  Voorst, 
"The  Recycling  Bottleneck,"  Time ,  September  14,  1992. 

1,s42  U.S.C.  §  6962(c)(1)(C).  See  also  note  193  supra. 

15?Comp.  Gen.  Dec.  B-238290,  69  Comp.  Gen.  410,  1990  WL 
293749  (C.G. ) . 
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and  award  was  made  to  United  Book  Press,  the  next  low  bidder 

meeting  the  recycled  content  requirement.  Victor  protested 

the  award  on  several  grounds,  one  of  which  dealt  with  the 

higher  price  the  Government  was  paying  for  a  printing  job 

based  solely  on  the  recycled  content  criteria  and  that  this 

was,  according  to  the  EPA  paper  guideline,  unreasonable. 

The  Comptroller  dismissed  the  protest,  observing  on  the 

issue  of  higher  cost  that  although  the  EPA  guideline  narrative 

indicates  that  paying  a  higher  price  for  paper  meeting  a 

minimum  content  requirement  is  unreasonable,  neither  the 

statute  nor  the  guideline  prohibits  paying  a  higher  price.158 

On  the  issue  of  whether  an  agency  could  give  a  price 

preference  to  recovered  materials,  the  Comptroller  General 

specifically  found  that: 

Although  Federal  Acquisition  Regulation  § 

14.407-2  requires  a  contracting  officer  to 
make  a  determination  of  price  reasonableness 
before  awarding  a  contract,  in  view  of  the 
solicitation  requirement  for  immediate 
delivery  and  the  statutory  policy  in  favor  or 
procuring  products  with  recovered  materials 
(42  U.S.C.  §  6962  ),  we  find  no  basis  for 

objecting  to  payment  of  an  11.5  percent 
premium  for  paper  with  recovered  materials  as 
unreasonable . 

At  the  other  end  of  the  spectrum,  in  Freedom  Graphic 


^The  Comptroller  specifically  noted  that  EPA  at  53  Fed. 
Reg.  23,559  stated  "each  procuring  agency  may  decide  whether 
a  'reasonable  price'  includes  a  price  preference." 

m1990  WL  293749 ,  *3  (C.G. ) . 
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System.  Inc.  V.  United  Stated ,  the  District  Court  for  the 
District  of  Columbia  was  faced  with  a  protest  on  an  invitation 
for  bid  (IFB)  that  expressed  a  "strong  preference"  for 
recycled  paper  but  allowed  bidders  to  submit  bids  based  on 
either  recycled  or  virgin  paper.  Freedom  Graphic  was  one  of 
six  bidders  and  the  only  one  to  offer  recycled  paper.  The 
contracting  officer  awarded  to  Fry  Communications,  whose  bid 
was  over  $25,000  less. 

Freedom  Graphic  moved  for  a  preliminary  injunction  of  the 
award  arguing  that  since  the  costs  of  recycled  paper  are  more 
than  virgin  paper,  bids  offering  recycled  paper  are  reasonable 
even  when  they  are  higher  than  bids  offering  virgin  paper.  In 
determining  whether  Freedom  Graphic  had  demonstrated  a 
substantial  likelihood  for  success  on  the  merits,  the  court 
looked  at  section  6002' s  "unreasonable  price"  exception  and 
the  interpretation  of  it  in  NRC  v.  Reilly 201 .  The  court  then 
denied  the  injunction  because  EPA  interpreted  unreasonable  to 
mean  merely  more  expensive  and  it  had  not  been  shown  that  GPO 
had  established  a  price  preference  for  recovered  or  recycled 
materials . 202 

200No.  91-0023,  1991  WL  16769  (D.D.C.  Jan.  25, 
1 991 ) ( mem . ) . 

201  Supra  note  58. 

202The  court's  reasoning  seems  to  indicate  that  if  an 
agency  had  established  a  price  preference  for  recycled  or 
recovered  materials,  in  a  solicitation  where  either  recycled 
or  virgin  materials  goods  were  offered,  the  agency  could  award 
to  a  higher  priced,  recycled  materials  bid.  The  court  never 
mentioned  the  statutory  and  regulatory  requirements  (10  U.S.C. 


70 


In  Tnlectron^ ,  a  negotiated  procurement,  the 
Comptroller  General  decided  that  it  was  not  unreasonable  for 
the  agency  to  pay  10  times  more  for  a  non-ozone  depleting 
substitute  for  R-22  refrigerant.  The  Comptroller  General 
held : 

[T]he  fact  that  R-134a  is  more  expensive  than 
R-22  does  not  render  the  agency’s  judgement 
unreasonable;  the  agency  reasonably  could 
determine  that  the  need  to  prevent  further 
depletion  of  the  earth's  ozone  layer  outweighs 
any  resulting  higher  cost  for  the  air 
conditioners . 

These  cases  indicate  that  although  a  price  preference  for 
environmentally-sound  products  is  not  required,  there  appears 
to  be  no  prohibition  against  granting  one  if  the  agency  so 
desires . 

Despite  the  apparent  ability  of  agencies  to  grant  price 
preferences,  the  whole  issue  may  now  be  only  an  interesting 
academic  exercise  since  the  time  for  price  preferences,  at 
least  from  the  agencies'  standpoints,  may  have  passed.  Paying 
more  for  goods  and  services  to  further  an  intangible  goal  like 
protecting  the  environment  is  not  likely  to  be  popular  with 
cash-starved  agencies.  As  one  DoD  official  noted,  even  before 
the  huge  defense  cuts  proposed  by  the  Clinton  administration: 
[T]he  dramatic  budget  reductions  being 

§  2305(b)(3);  41  U.S.C.  §  253a(C);  and  FAR  Part  14  see  note 
206  infra  and  accompanying  text)  to  award  a  sealed  bid 
contract  to  the  lowest,  responsive,  responsible  bidder. 

203  Supra  note  147  . 

2047  CGEN  «  106,865. 
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experienced  by  the  Department  will  lessen  our 
perceived  capability  to  "drive"  markets. 

These  budgetary  pressures  will  also  impact  our 
ability  to  support  pricing  differentials  for 
products  with  recycled  materials.  ^ 

B.  Environmental  Price  Related  Factors 

The  reluctance  to  grant  price  preferences  for 
environmentally-sound  products  and  services  does  not 
necessarily  mean  that  in  a  sealed  bid  procurement  the 
Government  must  always  award  to  an  environmentally-unsound , 
lower  priced  bid.  "Green"  bids  can  be  competitive  if  their 
true  cost  advantages  can  be  captured  by  price  related  factors. 

The  Competition  in  Contracting  Act  (CICA)  as  implemented 
at  FAR  14.407-1,  directs  that  award  be  made  to  "the 
responsible  bidder  whose  bid... is  most  advantageous  to  the 
United  States,  considering  only  price  and  the  other  price- 
related  factors  included  in  the  solicitation."2®* 

FAR  14.201-8  lists  the  following  examples  of  price 
related  factors:  transportation,  taxes,  advantages  to  the 
Government  from  making  multiple  awards,  changes  made  by  the 
bidder  which  do  not  render  the  bid  nonresponsive ,  and  Buy 
America  Act.  Although  this  list  is  not  all  inclusive,  its 
common  thread  is  that  a  price  related  factor  must  be  something 
that  directly  affects  the  cost  to  the  Government  or,  as  with 
the  Buy  American  Act,  a  mandatory  adjustment  to  the  bidder's 

205S.  Hrg.  102-563,  123  (statement  of  David  J.  Berteau, 
Principal  Deputy  Ass't.  Secretary  (Production  &  Logistics)). 

20ElO  U.S.C.  §  2305(b)(3)  and  41  U.S.C.  §  253b(c). 
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bid.  In  this  regard,  the  Comptroller  General  has  defined 
price  related  factors  to  be  "objectively  determinable  elements 
of  costs .  "2fl? 

1.  Recovered  Materials  Content  As  A  Price  Related  Factor 

In  Emerson  Electric  Co.  ,  Environmental  Products 
Divisi  on208  ,  the  IFB  encouraged  bidders  to  furnish  recovered 
materials  content  information  "to  provide  a  basis  for  making 
future  determinations  as  to  percentages  of  recovered 

inn 

mater  ials ...  "tu’  Emerson's  bid  proposed  supplying  fans  with 
10%  recovered  materials  content.  However,  Patton  Electric  bid 
on  virgin  material  fans  at  a  slightly  cheaper  cost  to  the 
Government . 

Emerson  protested  arguing  that  its  bid  was  most 
advantageous  to  the  Government  considering  price  and  other 
price-related  factors.  Emerson  maintained  that  RCRA  and  the 
solicitation  required  that  the  percentage  of  recovered 
materials  offered  be  considered  in  bid  evaluation.  The 
Comptroller  held  that  neither  the  "encouragement"  in  the 
solicitation  to  indicate  a  recovered  materials  content 
percentage  nor  RCRA  imposed  such  a  "requirement." 

On  the  question  of  whether  recovered  materials  content 

207 Envirotronics ,  Inc.,  Comp.  Gen.  Dec.  B-215622,  84-2  CPD 

*  18. 

708Comp.  Gen.  Dec.  B-209272,  82-2  CPD  H  409,  1982  U.S. 
Comp.  Gen.  LEXIS  248  (1982). 

2051982  U.S.  Comp.  Gen  LEXIS  248,  *2,  82-2  CPD  f  409. 


73 


itself  could  be  used  as  a  price-related  factor,  the 

Comptroller  noted: 

[I]n  the  context  of  a  formally  advertised 
procurement,  "other  factors"  are  objectively 
determinable  elements  of  cost  identified  in 
the  solicitation  as  factors  to  be  evaluated  in 
the  selection  of  a  contractor.  Since  usage  of 
recovered  materials  was  not  an  objectively 
determinable  element  of  cost  identified  as  a 
factor  to  be  evaluated  here,  it  could  not 
properly  be  taken  into  consideration  in 

determining  the  most  advantageous  bid.  10 

However,  if  recovered  materials  content,  or  any  other 

environmentally  related  requirement,  can  be  reduced  to  "an 

objectively  determinable  element  of  cost"  identified  in  the 

solicitation,  similar  to  the  Buy  American  Act  preference,211 

there  would  be  appear  to  be  no  prohibition,  given  the 

decisions  discussed  supra212,  against  including  it  as  a  PAR 

14.101  price-related  factor  without  further  authorization. 


2.  "Least-Cost"  Pricing  To  Reflect  Negative 
Environmental  Externalities 

An  interesting  issue  arises  when  one  considers  whether 


2101 982  U.S.  Comp.  Gen.  LEXIS  248,  *3,  82-2  C PD  1  409. 

21141  U.S.C.  §§  lOa-d.  Like  RCRA ,  the  Buy  American  Act 
does  not  apply  if  an  agency  determines  that  a  domestic 
product's  price  is  unreasonable,  nor  does  it  establish  a  price 
preference  for  domestic  products.  The  6%  price  "add-on"  for 
foreign  products  is  a  creation  of  Executive  Order  10582  (19 
Fed.  Reg.  8723  (1954)  as  implemented  by  FAR  25.105.  Given  the 
similarities  in  the  preference  language,  there  is  no  reason 
why  the  President  could  not  establish  a  similar  preference  for 
recovered  materials,  or  any  of  the  other  preferences  which 
have  arisen  from  RCRA  implementation. 

212See  notes  197,  200,  and  203  supra  and  accompanying 

text . 
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instead  of  giving  environmental ly-sound  products  preferential 
pricing,  the  negative  environmental  externalities  of  less 
envii onmentally-sound  competing  products,  especially  virgin 
materials  products,  could  be  considered  as  a  price  related 
factor . 

The  argument,  and  statutory  basis,  for  considering  these 
costs  as  price  related  factors  is  based  on  the  Government's 
duty  under  RCRA  to  both  compel  and  cooperate  in  the 
conservation  of  the  Nation's  resources,213  as  well  as  the 
preferences  mandated  by  Executive  Order  12780  and  OFPP  Letter 
92-4.  While  the  Government  does  not  pay  the  cost  of  negative 
environmental  externalities  directly  as  it  does  with  the 
normal  price  related  factors  listed  in  FAR  14.101,  both  it  and 
the  public-at-large  pay  for  them  indirectly. 

Negative  environmental  externalities  are  impacts  to  the 
environment  that  are  not  easily  monetized.  For  example,  the 
Air  Force  has  estimated  that  using  recycled  paper  products  in 
just  its  Pentagon  operations  would  save  over  1,300  cubic  yards 
of  landfill  space;  almost  7,300  mature  trees;  3  million 
gallons  of  water;  162,500  gallons  of  oil;  1.75  million 


21342  U.S.C.  §§  6902,  6962.  Additionally,  two  of  DoD's 
"four  pillars"  for  its  environmental  policy  help  bolster  this 
argument.  In  addition  to  restoration  and  compliance,  DoD  has 
established  a  policy  of  natural  resource  stewardship  and 
pollution  prevention  (presentation  of  Mr.  Thomas  Baca,  Deputy 
Ass't.  Secretary  of  Defense  (Environment),  22  October  1993). 
Capturing  the  cost  to  the  environment  of  the  negative 
externalties  of  environmentally-unsound  products  and  services 
furthers  both  of  these  goals  and  is  further  justification  for 
the  implementation  of  a  "least-cost"  pricing  scheme. 
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kilowatts  of  energy  and  eliminate  25,600  pounds  of  air 
pollutants  each  year.  The  infant  but  growing  field  of 
environmental  economics  is  attempting  to  monetize 
considerations  such  as  these,  however,  a  simple  mechanism 
already  exists  to  capture  some  of  the  costs  of  these 
externalities  . 

Several  states  have  implemented  "least-cost  planning" 
into  their  regulatory  schemes  for  electric  utilities.  The 
goal  in  least-cost  planning  is  to  reduce  the  direct  and 
indirect  costs  of  meeting  society's  electrical  energy  needs. 
One  of  the  indirect  costs  considered  when  deciding  whether  to 
reduce  demand  through  energy  conservation  or  meet  the  demand 
through  the  construction  of  new  generation  capacity,  is  the 
cost  of  environmental  externalities  of  constructing  and 
operating  a  power  plant.  Vermont,  for  example,  seeks  to 

capture  these  costs  by  requiring  that  5%  be  added  to  the  cost 
of  new  generating  capacity  when  balancing  its  cost  against  the 
cost  of  energy  conservation  and  demand  reduction  programs/1^ 
Given  the  Comptroller  General's  deference  to 
Government  efforts  to  foster  environmental  protection  and 

^Memorandum,  "Air  Force  Policy  on  Using  Recycled 
Products,"  25  September  1992.  The  equation  is  complicated, 
however  by  the  negative  environmental  externalities  of 
recycling.  For  example,  the  deinking  process  in  paper 
recycling  uses  large  quantities  of  chlorine. 

215Armond  M.  Cohen,  Robert  H.  Russell,  and  Jeanne  M.  Sole, 
"The  Obvious  Child:  Least-Cost  Utility  Regulation  in  New 
England,"  Least-Cost  Utility  Regulation ,  Volume  1,  Number  2, 
111  . 
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enhancement  through  the  use  of  its  buying  power,  it  is 
possible  that  he  might  find  authority  in  the  mandates  arising 
from  RCRA  for  such  a  least-cost  price  related  factor  even  in 
the  absence  of  a  Buy  American-type  Executive  Order. 


C.  Use  of  Life-Cycle  Costing 

Although  hazardous  material  substitutes  do  not  enjoy  a 
specific  statutory  preference,  DoDD  4210.15  requires  a  life- 
cycle  cost  analysis  for  hazardous  materials. 218  OFPP  Letter 
92-4,  which  has  a  much  broader  scope  than  DoDD  4210.15  in  that 
it  covers  environmentally-sound ,  energy-efficient  products  and 
services,  also  encourages  the  use  of  life-cycle  cost 
analysis . 217 


1.  Life-Cycle  Costs  As  An  Evaluation  Factor 
Life-cycle  cost  analysis  is  generally  a  part  of  the 
acquisition  planning  process.218  Although  FAR  15.605(b) 
requires  that  price  or  cost  to  the  Government  be  an  evaluation 
factor  in  every  competitively  negotiated  acquisition  and 


216 Supra  note  95. 

217  Supra  note  127.  In  September  1991,  the  OFPP 
Administrator  also  issued  a  memorandum  on  life-cycle  costing. 
The  memo  encouraged  more  emphasis  on  factors  such  as  energy 
conservation,  material  recycling  and  reduction  of  the  waste 
stream  in  agency  acquisition  plans. 

218FAR  7 . 105  (  a  )  (  3  )  (  i  )  .  " Life-cycle  cost.  Discuss  how 
life-cycle  cost  will  be  considered.  If  its  not  used,  explain 
why.  If  appropriate,  discuss  the  cost  model  used  to  develop 
life-cycle  cost  estimates." 
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Defense  Acquisition  Regulation  Supplement  (DFARS) 
7 . 103 ( h  )  ( 2  )  ( l )  requires  cons iderat ion  of  life-cycle  costs  in 
development  and  acquisition  decisions,  neither  has  been  held 
to  require  that  life-cycle  costs  be  used  as  a  source  selection 
evaluation  factor.250  The  use  of  life-cycle  cost  as  an 
evaluation  factor  is  required  in  Federal  Information 
Processing  (FIP)  Resources  procurement220,  in  DoD  weapons 
systems  acquisitions225  and  in  the  purchase  of  energy 
consuming  products.222 

Although  not  required,  life-cycle  costs  can  be  used  as 
price-related  or  evaluation  factors  at  the  contracting 
officer's  discretion  in  both  sealed  bid223  and  negotiated 
procurement.  When  the  contracting  officer  decides  to  so  use 
life-cycle  costs,  the  Comptroller  General  will  not  question 
the  decision.224 

M  See  Nash  and  Cilinic  at  544-545. 

““Federal  Information  Resources  Management  Regulation 
( FIRMR )  201-24.208. 

225DOD  Instruction  5000.2,  Defense  Acquisition  Management 
Policies  and  Procedures,  Part  10,  Section  B  (February  23, 
1991  )  . 

222E .  0 .  12759,  §  5  directs  agencies  to  purchase  "those 
energy  consuming  goods  and  products  which  are  the  most  life 
cycle  cost  effective." 

See  Mor-Flo  Industries ,  Inc.,  Comp.  Gen.  Dec.  B-192687, 
79-1  CPD  U  390  (1979)  where  under  the  IFB's  "method  of  award" 
clause,  award  of  a  contract  for  water  heaters  was  to  be  made 
to  the  responsive,  responsible  bidder  offering  the  lowest 
life-cycle  cost . 

2‘- Remington  Rand  Carp.,  Comp .  Gen.  Dec.  B-203084,  82-1 
CPD  11  408  (  1982  )  . 
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When  life-cycle  costs  are  used  as  an  evaluation  factor  in 
a  negotiated  procurement,  the  case  law  is  unclear  whether  a 
broad,  general  statement  in  the  solicitation  is  sufficient  or 
whether  specific  items  of  cost  must  be  listed.225  The  better 
practice,  however,  is  to  list  with  as  must  specificity  as 
practicable,  those  costs  that  will  be  considered  as  part  of 
the  life-cycle  cost  analysis. 

When  life-cycle  costs  are  used  as  price-related  factors 
in  sealed  bid  procurement,  they  must  "be  stated  with 
sufficient  clarity  and  exactness  to  inform  each  bidder  prior 
to  bid  opening... of  the  objectively  determinable  factors  from 
v.hich  the  bidder  may  estimate ...  the  effect  of  the  application 
of  such  evaluation  factor  on  his  bid..."226  In  other  words, 
the  bid  price  evaluation  factors  must  be  made  known  to  bidders 
in  the  solicitation  so  they  can  be  used  and  considered  in  the 
preparation  of  bids.  For  example,  the  cost  factors227  set 
forth  as  part  of  DoDD  4210. 15's  mandated  economic  analysis. 


225 Compare  Lanier  Business  Products,  Inc.,  60  Comp.  Gen. 
306,  81-1  CPD  K  188  (1981)  aff'd  on  reconsid.  ex  rel. 
Dictaphone  Corp.,  Comp.  Gen.  Dec.  B-200695.2,  81-2  CPD  f  611 
(1982)  (resolicitation  recommended  where  RFQ  informed  quoters 
that  life-cycle  costs  would  be  an  evaluation  factor  without 
informing  them  of  the  specific  factors  to  be  used)  and 
Southwestern  Bell  Telephone  Co.,  Comp.  Gen.  Dec.  B-200523.3, 
82-1  CPD  H  203  (1982)  (when  solicitation  states  life-cycle 
costs  will  be  an  evaluation  factor  without  qualification, 
offerors  may  reasonably  expect  that  all  determinable  elements 
will  be  taken  into  account). 

22s66  Comp.  Gen.  380  (1966). 

u  Infra  note  230  and  accompanying  text.  But  see  infra 
page  80  for  a  discussion  of  the  problems  with  use  of  remedial 
action  and  potential  liability  costs  as  evaluation  factors. 
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could  easily  be  used  as  price-related  factors  to  capture  the 


"real"  life-cycle  cost  of  hazardous  materials. 

When  the  offeror  is  required  to  supply  information  for 
use  m  a  life-cycle  cost  analysis,  the  Comptroller  General 
recommends  that  the  realism  of  the  cost  information  submitted 
be  evaluated.  In  Columbia  Investment  Group  the  Comptroller 
General  observed: 

[T]he  solicitations  stated  that  the  agency 
would  evaluate  prices  by,  in  essence,  adding 
the  estimated  cost  of  government-paid 
utilities  to  an  offeror's  proposed  rental 
rate.  The  solicitations  stated  further  that, 
for  purposes  of  calculating  an  estimate  of  the 
cost  of  utilities,  the  agency  in  effect  would 
accept  at  face  value  an  offeror's  energy 
efficiency  estimates.  In  our  view,  however, 
by  using  offeror's  energy  efficiency  estimates 
without  determining  whether  these  estimates 
were  realistic,  the  agency  could  not  conclude 
with  confidence  that  the  figures  used  in 
comparing  prices  were  reliable  estimates  of 
the  total  amounts  the  government  actually 
would  pay. . . [W]e  suggest  that  the  agency 
consider  amending  this  scheme  for  future 
procurement  of  this  nature  to  incorporate  some 
sort  of  realism  evaluation  of  an  offeror's 
energy  efficiency  estimate.  8 


2.  Potential  Remedial  Action  and  Liability  As 
Life-Cycle  Cost  Evaluation  Factors 

Life-cycle  cost  analysis  seeks  to  capture  the  hidden 

costs  of  an  item  by  identifying,  at  least  in  the  environmental 

context,  the  costs  of  acquisition,  use,  maintenance,  and 


";Oomp .  Gen.  Dec.  B-214324,  34-2  CPD  15  632  (1984). 
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JJQ 

disposal.  When  such  costs  are  added  to  the  purchase  price 
of  an  environmentally-unsound  item,  a  truer  picture  of  the 
real  cost,  as  opposed  to  merely  the  purchase  cost,  is 
obtained.  Often  life-cycle  costing  results  a  higher 
purchase  cost,  environmentally-sound  product  actually  costing 
less  than  a  lower  purchase  cost,  environmentally-unsound 
product  over  its  life-cycle. 

DoDD  4210.15  contains  good  guidance  on  what  costs  should 
be  considered  as  part  of  the  cost  of  use,  maintenance,  and 
disposal  in  life-cycle  costing  of  hazardous  materials: 


Cost  factors  refer  to  the  direct  and  indirect 
costs  attributable  to  hazardous  material  that 
are  encountered  in  operations  such  as 
acquisition,  manufacture,  supply,  use, 
storage,  inventory  control,  treatment, 
recycling,  emission  control,  training,  work 
place  safety,  labeling,  hazard  assessments, 
engineering  controls,  personal  protective 
equipment,  medical  monitoring,  regulatory 
overhead,  spill  contingency.  disposal, 
remedial  action,  and  liability. 


The  pro  rata  share  of  most  of  these  costs 


can  be 


calculated  for  a  hazardous  material  since  they  are  either 
already  being  incurred  or  are  easily  ascertainable.231 


However,  the  costs  of  remedial  action  and  potential  liability 
are  not  really  susceptible  of  calculation. 


223FAR  7.101;  Supplementary  Information  H  14,  OFPP  Policy 
Letter  92-4;  DODD  4210.15,  Enclosure  1 ,  11  2  (July  27,  1989). 

‘"DoDD  4210.15,  Enel.  1,  I  2. 

"‘For  example,  Military  Standard  1388-1A/2B  will  require 
contractors  to  provide  program  managers  with  the 
environmental,  cost,  and  performance  impacts  of  proposed 
hazardous  material  and  process  alternatives. 
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One  problem  with  using  the  costs  of  potential  remedial 
action  and  liability  as  life-cycle  cost  factors  is  that  they 
may  or  may  not  be  incurred.  Essentially,  the  Government  is 
seeking  to  add  to  the  purchase  price  the  cost  of  insuring 
itself  against  these  contingencies  throughout  the  material's 
life-cycle.  In  Southwestern  Bell  Telephone  Co.232  the 
Comptroller  held  that  the  cost  of  Government  self-insurance 
could  not  be  used  as  an  evaluation  factor  in  a  lease  or  build 
decision  because  it  was  "indefinite"  and  "speculative".223 

An  additional  problem  in  using  liability  as  a  life-cycle 
cost  evaluation  factor  is  the  broad,  perpetual  liability 
potential  of  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980  (CERCLA).234  CERCLA 
section  120(a)(1)  makes  the  statute  applicable  to  Federal 
facilities.  235  Therefore,  an  installation  that  arranges  for 
the  transportation  and  disposal  of  hazardous  waste  is  a 
potentially  responsible  party  ( PRP )  for  any  and  all  necessary 
clean-up  of  any  releases  to  the  site  to  which  its  waste  is 


232  Supra  note  225. 

7  Vi 

“See  also  City  of  Nenana ,  Comp.  Gen.  Dec.  B-214269,  85-1 
CPD  t  708  ( 1985  )  . 

2344  2  U.S.C.  §§  9601-9675. 

“J42  U.S.C.  §  9620(a)(1).  In  Pennsylvania  v.  Union  Gas, 
491  U.S.  1,  109  S.  Ct.  2273,  105  L.Ed.2d  1  (1989),  the  Supreme 
Court  held  that  the  language  of  CERCLA  §  120(a)(1)  constituted 
a  waiver  of  the  Federal  Government's  sovereign  immunity. 
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transported.238  An  installation  would  also  be  a  PRP  if  the 
site  contained  hazardous  substances  that  it  generated,  even  if 
it  was  not  responsible  for  having  placed  them  at  the  site. 

CERCLA  liability  is  strict,237  joint  and  several.238 
Therefore,  one  PRP  may  be  responsible  for  the  entire  cost  to 
clean-up  a  site  containing  hazardous  substances  that  were 
generated  by  it.  This  is  the  case  no  matter  how  small  the 
release235.  The  fact  that  it  is  not  your  waste  that  has  been 
released  has  been  held  to  be  irrelevant  to  CERCLA  liability  as 
long  as  the  release  is  of  the  same  type  of  waste  as  yours.288 

The  CERCLA  liability  scheme,  therefore,  leads  to  a  cost 
evaluation  factor  based  on  perpetual  potential  liability  in 


238This  liability,  known  as  "arranger  liability"  is  set 
forth  at  CERCLA  §  107(a)(3)  as  follows: 

[A]ny  person  who  by  contract,  agreement,  or  otherwise  arranged 
for  disposal  or  treatment,  or  arranged  with  a  transporter  for 
transport  for  disposal  or  treatment,  of  hazardous  substances 
owned  or  possessed  by  such  person,  by  any  other  party  or 
entity,  at  any  facility  or  incineration  vessel  owned  or 
operated  by  another  party  or  entity  and  containing  such 
hazardous  substances ...  shall  be  liable...  42  U.S.C.  § 
9607(a)(3) 

237  Dedham  Water  Co.  v.  Cumberland  Farms  Dairy ,  Inc.,  889 
F . 2d  1146  (1st  Cir.  1989);  U.S.  v.  Monsanto  Co.,  858  F.2d  160 
(4th  Cir.  1988)  . 


u.  s. 

V. 

R.W.  Meyer , 

Inc.  ,  889  F . 

2d  1497 

(6th  Cir. 

U.S. 

v . 

Monsanto  Co., 

858  F . 2d  160 

( 4th  Cir . 

.  1988). 

The 

so- 

-called  "molecule  rule" 

inherent 

in  the 

definition  of  release  as  "...any  spilling,  pouring,  emitting, 
emptying,  discharging,  injecting,  escaping,  leaching,  dumping, 
or  disposing  into  the  environment..."  (emphasis  added). 
CERCLA  §  101(22);  42  U.S.C.  §  101(22). 

mu.s.  v.  Wade,  577  F.  Supp.  1326  (E.D.  PA  1983). 
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some  unascertaxnabl e  amount  for  an  event  that,  should  it 
occur ,  may  not  even  involve  the  waste  produced  by  the 
offeror's  hazardous  material. 

While  CERCLA  may  be  unfair,  the  competitive  process  is 
not  supposed  to  be  so.  Given  the  practical  impossibility  of 
assigning  a  cost  to  potential  liability,  it  does  not  lend 
itself  to  use  as  a  life-cycle  cost  evaluation  factor.1’1 
Even  if  the  Southwestern  Bell  broad  view  of  specificity  of 
cost  evaluation  factors  is  adopted,  the  elements  of  cost 
evaluated  must  still  be  "determinable."2*2  Life-cycle 
costing  of  both  remedia]  action  and  potential  liability  in  the 
hazardous  materials  context  also  essentially  involves  an 
effort  to  determine  the  cost  of  Government  self-insurance,  an 
"indefinite"  and  "speculative"  cost.  Therefore,  while 
evaluation  of  potential  liability  is  proper  as  part  of  the 
acquisition  planning  process,  its  use  as  a  life-cycle  cost 
factor  in  the  solicitation  should  probably  be  confined  to  use 
as  a  decision  factor  in  those  solicitations  utilizing  the  more 
subjective  "best  value"  source  selection  technique2*3  or  as 


2<1There  are  methods  to  monetize  the  costs  of  potential 
liability,  however,  they  do  not  yet  appear  to  have  the 
definitiveness  and  determinability  necessary  to  use  them  as 
cost  evaluation  factors.  See  Paul  E.  Bailey,  "Life-Cycle 
Costing  and  Pollution  Prevention,"  Federal  Facilities 
Environmental  Journal,  Volume  2,  Number  2,  Summer  1991. 

242 Supra  note  226  and  accompanying  text. 

‘*3"Best  value"  is  a  source  selection  technique  used  in 
negotiated  procurements  that  evaluates  factors  such  as 
technical  expertise,  risk,  and  past  performance  as  equal  to, 
or  of  greater  weight  than  cost.  The  best  value  source 
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a  price  related  factor  to  be  considered  in  a  "least-cost" 


selection  technique  allows  for  wide  cost-technical  trade-offs 
by  the  source  selection  official  as  long  as  the  trade-offs  are 
consistent  with  the  stated  evaluation  plan  and  higher  cost  can 
be  justified  by  the  additional  technical  expertise  of  the 
offeror . 

The  "best  value"  technique  has  had  its  greatest 
application  in  automatic  data  processing  equipment  ( ADPE ) 
procurements.  In  protests  of  ADPE  procurements  the  General 
Services  Administration  Board  of  Contract  Appeals  has  usually 
upheld  the  use  of  best  value  source  selection  (See  Lockheed 
Missiles  &  Space  Co.  and  International  Business  Machines  Corp. 
v.  Dept,  of  Treasury,  GSBCA  No.  11776-P  ( TMAC  II),  1992  BPD  1 
155  (legal  standard  of  GSBCA  review  of  best  value 
determinations  is  not  perfection  or  accuracy  but 
reasonableness);  TMAC  II  (no  formulaic  methodology  for  best 
value  determinations;  what  matters  is  consistency  with  terms 
of  solicitation  and  justification  of  price  premium  by  specific 
technical  enhancements);  CompuAdd  Corp.  v.  Department  of  the 
Air  Force,  GSBCA  No.  12301-P,  1993  WL  173655  (G.S.B.C.A.) 
(Government  permitted  to  exercise  considerable  discretion  in 
conducting  trade-off  analysis  to  determine  what  constitutes 
"best  value"). 

The  Comptroller  General  has  also  upheld  uhe  use  of  the 
best  value  source  selection  technique  (See  Pannesma  Co.  Ltd. 
Comp.  Gen.  Dec.  B-251688,  1993  WL  126417  (C.G.)  (selection  of 
awardee  based  on  its  overall  technical  superiority, 
notwithstanding  higher  cost,  is  unobjectionable  where 
solicitation  provided  that  technical  considerations  were  more 
important  than  cost  and  the  agency  concluded  that  technical 
superiority  was  worth  extra  cost);  Herley  Industries ,  Inc., 
Comp.  Gen.  Dec.  B-251792.2  (April  16,  1993)  (agency  may 
properly  consider  risk  of  technical  approach  in  evaluation 
even  when  not  a  stated  evaluation  factor  since  risk  involved 
is  inherent  in  an  offeror's  technical  approach). 

Over  the  last  several  years,  best  value  has  been  use  in 
the  selection  of  remedial  action  and  hazardous  waste  disposal 
contractors  ( See  CORVAC  Inc.  infra  note  271  and  accompanying 
text  and  JCI  Environmental  Services  infra  note  268  and 
accompanying  text)  See  also  Philip  G.  Bail,  Jr.  "'Best  Value' 
Procurement  For  Hazardous  Waste  and  Remediation  Services," 
Contract  Management,  22,  April  1993  and  Gregory  L.  Fronimos, 
Responsibility  Determinations  On  Department  of  Defense 
Environmental  Cleanup  Contractors:  Caveat  Vendor! ?  (1993) 
(unpublished  LL.M  thesis,  The  National  Law  Center.  George 
Washington  University). 


pr icing  scheme  in  sealed  bid  procurements. 
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2<<The  potential  cost  of  remedial  action  and  liability 
would  be  suitable  factors  to  be  considered  as  part  of  a 
percentage  "add-on"  to  cover  negative  environmental 
externalities.  As  discussed  supra  page  75,  the  purpose  of 
such  a  "least-cost"  price  factor  is  to  reflect  the  cost  of 
environmental  impacts  which  are  not  easily  monetized. 
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CHAPTER  4 


PURCHASING  ENVIRONMENTAL  RESPONSIBILITY 
All  of  the  Government's  environmental  consciousness  in 
purchasing  goods  and  services  is  for  naught  if  it  hires  an 
environmentally  unconscious  contractor  to  produce  the  product 
or  perform  the  service.  While  OFPP  Policy  Letter  92-4 
specifically  states  that  it  is  not  meant  to  dictate 
manufacturing  or  performance  requirements  in  the  interest  of 
pollution  prevention,  II  6b  states,  in  part:  "Executive 

agencies  shall  give  preference  in  their  procurement  programs 
to  practices. .. that ...  protect  the  environment ..."( emphasis 
added)  Arguably  this  language  requires  some  attention  to  the 
environmental  aspects  of  contractor  performance.  Regardless 
of  the  interpretation  given  to  this  language,  potential 
Government  liability  for  environmental  damage  caused  by  its 
contractors  and  the  accompanying  negative  publicity. 


i1JRecent  cases  have  held  customers  (including  the 
Government)  liable  for  CERCLA  clean-up  costs  based  on  the 
actions  of  their  contractors.  See  for  example  Jones-Hamilton 
Co.  v.  Beazer  Materials  &  Services,  973  F . 2d  688  (9th  Cir. 
1992)  (customer  who  supplied  and  retained  ownership  of 
hazardous  materials  supplied  to  contractor  for  manufacture  of 
wood  preservative  under  contract  which  contemplated  2% 
spillage  of  materials,  "arranged  for  disposal"  of  those 
materials  under  CERCLA);  U.S.  v.  Velsicol  Chemical  Corp. ,  701 
F.  Supp .  140  (W.D.  Tenn.  1987  )  (”elsicol  held  to  have 

"arranged  for  disposal"  when  contractor  improperly  disposed  of 
hazardous  substances  generated  in  the  process  of  producing 
pesticides  from  chemicals  supplied  by  Velsicol);  U.S.  v. 
Aceto  Agricultural  Chemicals  Corp.,  872  F.2d  1373  (8th  Cir. 
1989)  (nearly  identical  facts  as  Velsicol  with  similar 


87 


provides  impetus  enough  to  ensure  that  the  contractor  selected 
to  perform  the  work  has  a  record  of  environmental  compliance 
and  responsibility. 


A.  Environmental  Responsibility  Determinations 

The  first,  and  most  important,  step  in  ensuring  "green" 
contractor  performance  is  to  consider  the  contractor's 
environmental  responsibility  as  part  of  the  selection  process. 
While  FAR  23.103(b)  prohibits  the  award  of  a  contract  to  a 
facility  on  EPA's  list  of  Clean  Air  and  Clean  Water  Act 
violators*  ,  this  does  nothing  to  ensure  the  environmental 
responsibility  of  unlisted  contractors.  Consequently,  in 
appropriate  situations,  environmental  factors  should  be  part 
of  the  responsibility  criteria  used  to  award  a  contract. 

Before  awarding  a  contract,  FAR  9.103(b)  requires  the 
contracting  officer  to  make  an  affirmative  determination  of 


conclusion  but  expansion  to  include  RCRA  liability  for 
"contributing  to  the  improper  handling  or  disposal  of 
hazardous  waste");  Dickerson  v.  Holloway,  685  F.  Supp .  1555 
(M.D.  Fla.  1988)  (Government  held  liable  for  negligently 
failing  to  supervise  a  PCB  removal  contractor  which  resulted 
in  PCB  oil  being  sold  and  used  in  manufacture  of  road 
asphalt);  FMC  Corp.  v.  U.S.  Dept,  of  Commerce,  1992  U.S.  Dist. 
LEXIS  2355  (E.D.  Pa.  1992)  (Department  of  Commerce  held  liable 
for  the  disposal  of  hazardous  substances  as  "operator"  of  high 
tenacity  rayon  yarn  manufacturing  plant  during  World  War  II 
under  its  War  Production  Board  authority). 

For  a  discussion  of  the  liability  issues  in  Government 
Owned-Contractor  Operated  (GOCO)  facilities  contracts  see  E. 
David  Hoard,  EPA  Enforcement  Against  Government  Owned- 
Contractor  Operated  Facilities:  Merely  ”xtra  Innings  or  a 
Whole  New  Ballgame?  (1988)  (unpublished  LL.M  thesis.  National 
Law  Center.  George  Washington  University). 

tic. 

See  pages  34  and  35  supra. 


88 


^  i  7 

contractor  responsibi 1 lty  .  In 
the  contracting  officer  must 
responsibility  criteria  set  fvrth 


making  this  determination 
consider  the  general 
in  FAR  9.104-1. 


1.  Gathering  Information 

Prior  to  making  a  determination  of  responsibility  "the 
contracting  officer  shall  possess  or  obtain  information 
sufficient  to  be  satisfied  that  a  prospective  contractor 
currently  meets  the  applicable  standards  in  9. 104. 1,248  One 
mechanism  to  gather  the  necessary  information  is  the  pre-award 
survey . 

A  pre-award  survey  evaluates  "a  prospective  contractor's 
capability  to  perform  a  proposed  contract."248  FAR  9.106-1 


242FAR  9.103(b)  states  in  part: 

No  purchase  or  award  shall  be  made  unless  the  contracting 
officer  makes  an  affirmative  determination  of  responsibility. 

FAR  9.105-2(a)  states  that  "The  contracting  officer's 
signing  of  a  contract  constitutes  a  determination  that  the 
prospective  contractor  is  responsible  with  respect  to  that 
contract."  The  Comptroller  General  has  generally  followed 
this  guidance  (See  Aesculap  Instruments  Corp. ,  Comp.  Gen.  Dec. 
B-208202,  83-2  CPD  H  228  (1983);  Pratt  &  Whitney  Aircraft 

Engines,  Comp.  Gen.  Dec.  B-232190,  89-2  CPD  1  275  (1989); 

Moheat,  Comp.  Gen.  Dec.  B-239378,  90-1  CPD  1  446  (1990). 

Recently,  however,  one  Federal  District  Court  has  held, 
without  reference  to  FAR  9.105-2(a),  that  a  contracting 
officer's  failure  to  make  a  required  responsibility 
determination  was  an  error  prejudicial  to  a  disappointed 
bidder  allowing  reversal  of  an  agency  award  decision  and 
requiring  award  to  the  next  lowest,  responsive  and  responsible 
bidder  ( Action  Service  Corp.  v.  Garrett,  790  F.  Supp.  1188 
(D.P.R.  1992)  reconsid.  den.  797  F.  Supp.  82  (D.P.R.  1992). 

243  FAR  9 . 105-1  (  a  )  . 

'•’FAR  9.101. 
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states  that  pre-award  surveys  are  required  when  there  is 
insufficient  information  available  to  make  a  determination  of 
contractor  responsibility  .‘5S  Contracting  officers  request 
pre-award  surveys  using  the  Standard  Form  (SF)  1403,  Preaward 
Survey  of  Prospective  Contractor  (General).  Among  the  areas 
covered  on  the  form  are  environmental/energy 
considerations.^'  FAR  9.106-2  allows  the  contracting 
officer  to  "identify  additional  factors  about  which 
information  is  needed"  and  the  SF  1403  permits  the  contracting 
officer  to  list  specific  areas  of  inquiry  in  the  remarks 
section  which  may  include  specific  areas  of  environmental 
responsibility  he  or  she  desires  to  be  addressed  in  the 
survey . 

Although  it  should,  FAR  9.104-1  does  not  specifically 
require  consideration  of  environmental  factors  as  part  of  the 
affirmative  responsibility  determination  required  by  FAR 
9.103(b).  FAR  9.104-1  does,  however,  require  that  the 
offeror's  past  performance  record  and  record  of  integrity  and 


2  °FAR  9. 106-1 (a)  states  that  pre-award  surveys  should  not 
be  requested  if  the  contract:  "1)  will  be  for  $25,000  oi  less 
or  2)will  have  a  fixed  price  of  less  than  $100,000  and  will 
involve  commercial  products  (see  11.001)  only ...  unless 
circumstances  justify  its  cost." 

Whether  a  pre-award  survey  is  conducted  is  a  matter  of 
contracting  officer  discretion.  The  Comptroller  General  has 
held  that  pre-award  surveys  are  not  required  prior  to  making 
an  affirmative  determination  of  responsibility.  He  will  not 
review  protests  based  on  lack  of  a  pre-award  survey  unless 
there  is  a  showing  of  fraud  or  bad  faith  ( Burtek ,  Inc.,  Comp. 
Gen.  Dec.  B-217567,  85-2  CPD  §  179). 

251SF  1403 ,  Block  20(F). 
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T  C  1 

business  ethjcs  be  considered.  ‘  Environmental  factors  can 
certainly  be  considered  in  these  areas. 

2.  Past  Environmental  Performance 

Although  consideration  of  the  offeror's  record  of 
performance  is  usually  directed  at  ascertaining  prior  defaults 
or  performance  problems  experienced  by  a  ofteror,  the 
contracting  officer  can  and  should,  when  relevant  to  the 
contract  at  hand,  also  examine  the  contractor's  record  of 
environmental  compliance  on  previous  contracts. 

OFPP  Policy  Letter  92-5  establishes  policies  that  require 
Executive  agencies  to  prepare  evaluations  of  contractor 
performance  based  on  Past  Performance  Information  (PPI)  on  all 
contracts  over  $100,000;  to  use  past  performance  information 
in  making  responsibility  determinations  in  both  sealed  bid  and 
competitively  negotiated  procurement;  and  to  specify  past 
performance  as  an  evaluation  factor  in  solicitations  for 
offers  for  all  competitively  negotiated  contracts  expected  to 
exceed  $100, 000. 252 

OFPP  Letter  92-5  defines  PPI  as  including: 

[T]he  contractor's  record  of  conforming  to 
specifications  and  to  standards  of  good 
workmanship;  the  contractor's  record  of 
containing  and  forecasting  costs  on  any 
previously  performed  cost  reimbursable 
contracts;  the  contractor's  adherence  to 

2  52  FAR  9. 104-Mc)  and  (d)  . 

••258  Fed.  Reg.  3573  (January  11,  1993). 
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contract  schedules,  including  the 
administrative  aspects  of  performance;  the 

contractor's  history  for  reasonable  and 

cooperative  behavior  and  :ommitment  to 

customer  satisfaction;  and  generally,  the 
contractor's  business-like  concern  for  the 

interest  of  the  customer.  ( 


The  policy  letter  does  not  define  the  sort  of  information 
to  be  considered  under  these  criteria,  however,  observance  of 
environmental  standards,  minimization  of  environmental  damage 
and  utilization  of  environmentally-sound  materials,  processes 
and  performance  certainly  fall  within  the  scope  of  "conforming 
to  specifications  and  to  standards  of  good  workmanship."^ 

OFPP  Letter  92-5  will  undoubtedly  focus  more  attention  on 
the  utilization  of  past  performance  in  general  and  perhaps 
environmental  past  performance  information  particularly  in 


25<qfpp  Letter  92-5  11  3c.  Past  performance  information 
must  arguably  have  some  relevance  to  the  work  to  be  performed 
Otherwise,  offerors  with  performance  problems  in  unrelated 
work  would  find  themselves  permanently  disadvantaged  for  all 
future  contracts.  However,  requiring  past  performance 
information  can  lead  to  some  unfortunate  results. 

If  for  example,  a  well-established  company  seeks  to 
branch  out  into  another  field,  it  will  lack  a  performance 
history.  Although  OFPP  Letter  92-5  H  6(d)  establishes  a 
policy  to  "allow  newly  established  firms  to  compete  for 
contracts  even  though  they  lack  a  history  of  past 
performance,"  OFPP  admitted  that  "if  past  performance  is 
specified  in  the  solicitation  for  offers  as  an  award  factor, 
a  firm  with  a  proven  performance  history  generally  would  be 
preferred  over  a  firm  without  a  performance  history,  if  all 
other  factors  were  equal."  (Supplementary  Information  H  9,  58 
Fed.  Reg.  3573  (January  11,  1993) 

‘“For  a  an  example  of  the  use  of  past  performance  in  a 
"best  value"  hazardous  waste  disposal  contract  solicitation 
using  a  definition  of  past  performance  similar  to  that  of  OFPP 
Letter  92-5  see  Federal  Environmental  Services,  Inc.,  Comp. 

Gen.  Dec.  E  250135  (May  24.  1993'.  1993  WL  188689  (C.G.). 


selecting  contractors. 

Practical  problems  exist  in  evaluating  past  performance, 
primarily  the  contracting  officer's  ability  to  obtain  this 
information,  although  OFPP  Letter  92-5's  requirement  for  past 
performance  evaluations  should  help  minimize  this.2^  A 
centralized  data  bank  on  contractor  past  performance  to 
facilitate  contracting  officer's  research  proposed  by  OFPP  has 
been  objected  to  as  possibly  resulting  in  de  facto  debarment 
without  formal  due  process. 

Another  problem  arises  from  the  subjectivity  of  past 
performance  ratings.  Contracting  officers  who  have 
experienced  many  requests  for  equitable  adjustment,  frequent 
claims,  or  delays  may  label  a  contractor  as  "bad"  even  if  the 
contractor’s  actions  were  justified.  However,  the 


256 See  note  253  supra  and  accompanying  text. 

^  See  Philip  G.  Bail,  Jr.  "'Best  Value'  Procurement  For 
Hazardous  Waste  And  Remediation  Services,"  Contract 
Management,  22,  April  1993.  OFPP  backed-off  on  this  proposal 
somewhat  in  its  comments  accompanying  OFPP  Letter  92-5: 

Many  Federal  agencies  commented  that  the  provisions  in 
the  draft  Policy  Letter  that  would  have  required  agencies  to 
establish  "formal  systems"  for  compiling  and  using  PPI  were 
unnecessary  and  impractical.  The  provision  was  generally 
interpreted  as  requiring  agencies  to  fund  the  establishment  of 
automated  systems  and  central  data  banks.  The  agencies 
indicated  in  their  comments  that  they  did  not  have  funds  for 
this  purpose.  While  automated  systems  may  be  appropriate  for 
major  contracting  centers  or  in  some  agencies,  the  Policy 
Letter  has  been  changed  to  only  require  that  PPI  be  used  and 
that  existing  systems  be  reviewed  to  determine  if  they  can  be 
consolidated.  Agency  procedures  for  obtaining  and  using  PPI 
(including  systems,  if  any)  must  still  comply  with  the 
fairness  and  openness  provisions  of  Paragraph  7.  of  the  Policy 
Letter. 
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contractor's  ability  under  OFPP  Letter  92-5  to  submit 
statements  in  response  to  the  contracting  officers'  past 
performance  evaluation  should  inject  more  objectivity  into  the 
process . 258 

A  final  shortcoming  is  that  past  performance  generally 
grades  performance  only  on  previous  Government  contracts  and 
does  not  necessarily  consider  a  prospective  contractor's 
entire  record  of  environmental  violations  and  the 
environmental  record  of  the  contractor's  overall  operations 
and  management.  This  problem  too  should  be  eased  by  OFPP 
Letter  92-5 's  guidance  that  obtaining  past  performance 
information  should  be  obtained  from  past  performance 
assessments  by  other  agencies  and  private  firms.255 

3.  Environmental  Business  Integrity  and  Ethics 

Traditionally  environmental  considerations  in 
responsibility  determinations  have  focused  strictly  on 
environmental  compliance  as  part  of  past  performance.  The  use 
of  an  offeror's  environmental  compliance  record  as  part  of 
determining  its  business  integrity  and  ethics  is  still 
relatively  new,  but  has  already  withstood  Comptroller  General 
scrutiny . 

In  Standard  Tank  Cleaning  Corporation, M  the  protestor 

253OFPP  Letter  92-5  «  7(a)(3). 

2  5  9OFPP  Letter  92-5  H  7(a)7. 

2,'Comp.  Gen.  Dec.  B-245364,  1992  U.S.  Comp.  Gen.  LEXIS  7. 
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challenged  the  contracting  officer's  business  integrity  and 
ethics  nonresponsibili  ty  determination  based  on  past 
environmental  violations.  Standard  Tank  submitted  the  low  bid 
on  a  solicitation  for  tank,  bilge  and  pipe  cleaning  service, 
gas  freeing,  hazardous  waste  analysis  and  contaminated  liquids 
and  hazardous  waste  removal  from  Navy  surface  ships.  During 
the  course  of  a  pre-award  survey,  the  contracting  officer 
discovered  that  Standard  Tank  had  been  cited  over  150  times 
between  August  1983  and  March  1991  by  the  New  Jersey 
Department  of  Environmental  Protection  (DEP)  for  environmental 
violations.  Eleven  of  those  cases  were  still  open  and  another 
26  were  pending  resolution.  Standard  Tank  owed  $101,925  in 
penalties  and  the  DEP  was  seeking  an  additional  $7  million  in 
fines.  Several  of  the  violations  occurred  at  the  facility 
Standard  Tank  proposed  to  use  in  performing  the  contract. 

The  pre-award  survey  revealed  "an  extended  and  serious 
history  of  environmental  abuses  by  Standard  Tank  and 
affiliated  corporations."^1  The  contracting  officer 
concluded  that  the  evidence  revealed  "a  failure  by  the  firm's 
management  to  demonstrate  the  requisite  integrity, 
responsibility  and  ability  to  comply  with  the  solicitation 
requirements  necessary  for  participation  in  a  Government 
procurement"  and  determined  Standard  Tank  to  be 


1 9  9  2  U.S.  Comp.  Gen.  LEXIS  7,  *2. 


95 


7 

nonrespons ible . 1 

Standard  Tank  challenged  the  contracting  officer's 
determination  based  on  the  inaccuracy  of  some  the  information 
and  on  the  fact  that  seven  months  before  the  nonresponsibility 
determination  it  had  taken  action  to  correct  its  compliance 
problems.  These  actions  included  severing  ties  with  its 
former  president,  hiring  new  management,  retaining  consultants 
to  ensure  environmental  compliance,  implementing  an 
environmental  training  program  and  new  procedures,  and  using 
new  equipment. 

Despite  Standard  Tank's  allegations  that  the  contracting 

officer  failed  to  investigate  the  circumstances  of  its  past 

violations,  the  Comptroller  held  that  the  contracting 

officer's  nonresponsibility  determination  was  reasonable: 

Under  our  standard  of  review,  a 
nonresponsibility  determination  may  be  based 
on  the  contracting  officer's  reasonable 
perception  of  the  contractor's  previous 
performance  on  government  contracts,  even 
where  the  contractor  disputes  the  agency's 
interpretation  of  the  facts  or  has  appealed 
adverse  determinations,  [citation  omitted]  We 
think  that  this  standard  should  also  apply  to 
a  case  such  as  this  where  the  determination 
concerns  a  firm's  integrity  as  opposed  to  just 
its  past  performance  on  government  contracts 
because  in  both  instances  the  agency  must 
consider  and  evaluate  information  concerning 
the  firm's  past  operation/6'3 

Standard  Tank  also  argued  that  the  contracting  officer 
ignored  its  efforts  to  "clean  up  its  act."  The  Comptroller 


2i2Thid. 

263  Id.  at  Ml 
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disagreed,  noting  that  its  actions  in  this  regard  were  taken 
only  seven  months  before  the  contracting  officer's 
determination  and: 

Considering  the  long  history  of  the  firm's 
serious  problems  with  various  environmental 
enforcement  entities,  we  do  not  think  this 
relatively  short  time  under  the  new  management 
combined  with  at  least  some  continuing 
problems  with  the  enforcement  authorities 
compels  a  conclusion  that  Standard  Tank  has 
not  shown  a  current  ability  and  willingness  to 
comply  with  environmental  regulations.  ^ 

If  environmental  responsibility  is  used  as  a  business 

integrity  or  ethics  factor,  contracting  officers  must  remember 

that  a  prospective  contractor  is,  under  certain  circumstances, 

entitled  to  due  process  before  it  is  determined  to  be 

nonresponsible  on  the  basis  of  integrity  alone. ^ 


4.  Responsibility  Factors  v.  Evaluation  Factors 
Environmental  factors,  particularly  past  performance,  have 
been  used  as  responsibility  factors  in  both  sealed  bid  and 
competitively  negotiated  procurement  and  as  technical 

evaluation  factors  in  negotiated  procurement.  The  standard  of 
Comptroller  General  review  and  the  rights  of  the  unsuccessful 
offeror  are  different  depending  on  how  the  environmental 

244  Id.  at  *17. 

2^See  Old  Dominion  Dairy  Products ,  Inc.  v.  Secretary  of 
Defense,  631  F.2d  953  (D.C.  Cir.  1980).  But  see  Standard  Tank 
Cleaning  supra  note  260  (no  de  facto  debarment,  and  no 
requirement  for  Old  Do.ninion  due  process,  resulted  from  two 
other  integrity-based  nonresponsibility  determinations  on 
"virtually  contemporaneous"  procurements  based  "upon 
essentially  the  same  current  information”). 
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factors  are  used. 


Generally,  the  Comptroller  General  will  not  disturb  the 
contracting  officer's  determination  of  responsibility  or 
nonresponsibility  unless  he  finds  fraud,  bad  faith  or  a  lack 
of  reasonable  basis  for  the  determination.266  When  reviewing 
protests  under  competitive  negotiation,  the  Comptroller 
General  will  overturn  the  source  selection  official  only  when 
the  selection  has  no  rational  basis  or  is  inconsistent  with 
the  stated  evaluation  criteria.267  The  Comptroller  General's 
decisions  in  several  protests  involving  past  environmental 
performance  point  out  the  differences  between  its  use  as  a 
responsibility  factor  or  a  technical  evaluation  criteria. 

In  JCI  Environmental  Services  ,  266  the  protestor  was 
unsuccessful  in  obtaining  a  Defense  Logistics  Agency  ( DLA ) 
contract  for  removal,  transportation,  and  disposal  of 
approximately  6,450,714  pounds  of  hazardous  wastes  from  a 
Defense  Reutilization  and  Marketing  ( DRMO )  location  at 

266 Action  Service  Corp.  ,  Comp.  Gen.  Dec.  B-246413,  1992  WL 
55045  (C.G.);  Burtek  Inc.,  Comp.  Gen.  Dec.  B-217567,  85-2  CPD 
H  179;  System  Development  Corp.,  Comp.  Gen.  Dec.  B-212624,  83- 
2  CPD  It  644;  Decision  Sciences  Corp.,  Comp.  Gen.  Dec.  B- 
188454,  77-2  CPD  1!  188.  See  also  American  Dredging  Company, 
Comp.  Gen.  Dec.  B-212212,  83-2  CPD  It  130,  where  the 
Comptroller  General  refused  to  consider  the  protestor's 
unsubstantiated  allegations  that  the  low  bidder  was 
nonresponsible  for  bidding  on  the  basis  that  no  environmental 
standards  would  be  imposed  on  performance  and  for  intending  to 
perform  the  contract  in  violation  of  both  State  and  Federal 
environmental  standards. 

267 Instrument  Control  Service ,  Inc.,  Comp.  Gen.  Dec.  B- 
247286,  92-1  CPD  It  407. 

268Comp.  Gen.  Dec.  B-250752,  1993  WL  116094  (C.G.). 
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Alameda,  California  and  23  surrounding  locations.  JCI's 
proposal  was  lower  rated  technically  but  much  lower  priced 
than  the  awardee's  proposal. 

The  solicitation  provided  that  award  was  to  be  made  to 
the  offeror  whose  proposal  was  technically  acceptable  and 
demonstrated  the  "best  value"  to  the  Government  in  terms  of 
price  and  past  performance.  Under  the  evaluation  scheme, 
price  was  most  important  with  past  performance,  though 
significant,  of  somewhat  less  importance. 

With  respect  to  past  performance,  offerors  were  invited 
to  submit  an  optional  past  performance  proposal  regarding  the 
level  of  performance,  in  terms  of  delivery  and  quality 
achieved,  under  Government  or  commercial  awards  for  the 
same  or  similar  services  within  the  last  2  years.  The  RFP 
explained  that  the  assessment  of  past  performance  would  be 
used  as  a  means  of  evaluating  the  relative  capability  of  the 
offeror  and  other  competitors.  Thus,  an  offeror  with  an 
exceptional  past  performance  record  could  receive  a  more 
favorable  evaluation  than  one  whose  record  was  acceptable, 
even  though  both  could  have  acceptable  technical  proposals. 
Among  other  things,  offerors  submitting  past  performance 
proposals  were  to  address  identified  deficiencies  and  explain 
corrective  action  taken.  Offerors  were  advised  that  the  agency 
would  consider  information  in  the  proposal  as  well  as 
information  obtained  from  other  sources.  The  offerors  assumed 
all  risk  associated  with  the  failure  to  provide  the  past 
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performance  proposal  and  any  explanation  of  performance 
deficiencies . 

The  evaluators  found  JCI's  technical  proposal  acceptable 
as  submitted.  With  regard  to  past  performance,  JCI  did  not 
submit  a  proposal,  and  the  evaluators  found  JCI's  only  similar 
experience  to  be  a  DLA  contract  for  removal,  transportation, 
and  disposal  of  hazardous  waste  from  installations  in  and 
around  the  DRMO  in  Colorado  Springs,  Colorado.  Based  on  JCI's 
past  performance  on  that  contract,  which  was  terminated  for 
default,  the  evaluators  rated  JCI's  past  performance  as 
"marginally  acceptable." 

In  determining  which  proposal  presented  the  best  value, 
the  contracting  officer  considered  the  technical  proposal, 
past  performance,  and  price  evaluations  of  all  competitive 
range  offerors.  The  contracting  officer  found  that  the  third 
low  offeror's  proposal,  with  a  past  performance  rating  of 
"good"  and  a  reasonable  price,  represented  the  best  value  in 
comparison  to  JCI's  proposal  with  a  performance  rating  of 
"marginally  acceptable"  and  a  price  that  was  found 
unreasonably  low. 

JCI  protested  the  award  on  several  grounds,  one  of  which 
was  the  unreasonableness  of  the  award  to  the  third  low-bidder 
given  the  wide  (almost  $4.5  million)  disparity  in  prices.  The 
Comptroller  General  held  that  the  agency's  decision  was 
reasonable  and  consistent  with  the  stated  evaluation  criteria 
and  the  cost/ technical  tradeoff  done  to  determine  the  best 
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value  to  the  Government  was  proper  since  the  contracting 


off icer : 

noted  that  before  be  ng  terminated  for 
default,  JCI  had  violated  various  EPA 
regulations  and  that  government  hazardous 
waste  had  been  returned  from  disposal 
facilities  and  other  waste  was  unaccounted 
for.  The  contracting  officer  found  that  these 
violations  exposed  the  government  to  many 
potential  liabilities.  He  concluded  that  a 
potential  risk  for  damage  or  harm  to  property 
and  personnel  would  exist  under  any  contract 
award  to  JCI  ,259 

JCI  alleged  that  the  contracting  officer's  marginal 
technical  acceptability  rating  constituted  a  determination  of 
nonresponsibility.  The  Comptroller  General  disagreed,  noting 
that  JCI: 

has  been  considered  eligible  for  award.  JCI 
has  not  been  selected  for  award  because  it  did 
not  present  the  best  value  in  part  due  to  the 
agency's  assessment  of  JCI's  past  performance. 

The  agency's  determinations  were  based  upon 
technical  evaluations,  and  not 
responsibility. . .  u 

CORVAC,  Inc involved  another  DLA  contract  for  the 
removal,  transportation  and  disposal  of  miscellaneous 
hazardous  items  located  at  installations  in  and  around  the 
Naval  Air  Station  at  Corpus  Christi,  Texas.  The  RFP  explained 
that  proposals  would  be  evaluated  on  the  basis  of  price  and 
past  performance,  with  price  being  more  important,  and  that 
award  would  be  made  to  the  offeror  representing  the  "best 


26'1993  WL  116094  at  *  4  ■ 

•  • Id .  at  *  5 . 

2?1Cotrip.  Gen.  Dec.  B-244766.  91-2  CPD  II  454  (1  991). 
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value"  to  the  Government 


CORVAC  was  the  second  low  offeror,  with  a  price  of 
$3,646,855.40.  However,  the  contracting  officer  rated 
CORVAC's  past  performance  as  marginally  acceptable  due  to  the 
numerous  problems  experienced  by  DLA  during  CORVAC's 
performance  as  the  incumbent  on  the  Corpus  Chnsti  contract. 

The  contracting  officer  decided  to  award  to  the  third  low 


2^With  respect  to  past  performance,  the  relevant  portions 
of  the  RFP  stated: 

(1)  The  Government  will  evaluate  the  quality  of  the 
offeror's  past  performance.  The  assessment  of  the  offeror's 
past  performance  will  be  used  as  a  means  of  evaluating  the 
relative  capability  of  the  offeror  and  the  other  competitors. 
Thus,  an  offeror  with  an  exceptional  record  of  past 
performance  may  receive  a  more  favorable  evaluation  than 
another  whose  record  is  acceptable,  even  though  both  may  have 
acceptable  technical  and  management  proposals. 

(3)  Evaluation  of  past  performance  will  be  a  subjective 
assessment  based  on  a  consideration  of  all  relevant  facts  and 
circumstances.  It  will  not  be  based  on  absolute  standards  of 
acceptable  performance.  The  Government  is  seeking  to 
determine  whether  the  offeror  has  consistently  demonstrated  a 
commitment  to  customer  satisfaction  and  timely  delivery  of 
services  at  fair  and  reasonable  prices.  This  is  a  matter  of 
judgment.  Offeror's  will  be  given  an  opportunity  to  address 
especially  unfavorable  reports  of  past  performance,  and  the 
offeror's  response--or  lack  thereof--wi 1 1  be  taken  into 
consideration. . . . 

(4)  Past  performance  will  not  be  scored,  but  the 
Government's  conclusions  about  overall  quality  of  the 
offeror's  past  performance  will  be  highly  influential  in 
determining  the  relative  merits  of  the  offeror's  proposal  and 
in  selecting  the  offeror  whose  proposal  is  considered  most 
advantageous  to  the  Government . 

(5)  By  past  performance,  the  Government  means  the 
offeror's  record  of  conforming  to  specifications  and  to 
standards  of  good  workmanship;  the  offeror's  adherence  to 
contract  schedules,  including  the  administrative  aspects  of 
performance;  the  offeror's  reputation  for  reasonable  and 
cooperative  behavior  and  commitment  to  customer  satisfaction; 
and  generally,  the  offeror's  business-like  concern  for  the 
interest  of  the  customer. 
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bidder,  USPCI ,  explaining: 


I  believe  that  USPCI's  proposal  represents  the 
optimal  combination  of  per  for  .ance  and  cost. 

The  type  of  past  performance  problems 
experienced  by  CORVAC  could  potentially  cost 
the  Government  a  lot  more  financially  and 
otherwise  than  the  price  difference  between 
the  two  offers.  It  is  reasonable  to  expect 
from  UoPCI's  very  good  past  performance  that 
these  types  of  problems  will  not  occur  if 
USPCI  is  awarded  the  contract  ...  it  is 
sometimes  a  false  economy  to  make  decisions 
based  solely  on  low  initial  price....  Some 
of  the  same  problem  areas  cited  by  TWC  LTexas 
Water  Commission],  i.e.,  n. .proper  manifesting, 
improper  storage,  are  problem  areas  Corvac's 
performance  problems  impact....  To  pay  29 
percent  more  for  a  contractor  rated  very  good 
on  past  performance  over  one  rated  marginally 
acceptable  on  past  performance  is  a  reasonable 
investment  for  the  Government  on  a  contract 
dealing  with  HW  [hazardous  waste]  removal  and 
disposal  and  all  the  environmental  risks  and 
potential,  liabilities  such  a  contract 
entails. 2j 

As  part  of  its  protest,  CORVAC  alleged  that  the 

contracting  officer's  determination  concerning  past 

performance  was  really  a  nonresponsibility  determination  since 

it  pertained  to  the  company's  capability  to  perform.  The 

Comptroller  General  disagreed,  holding: 

Where  an  offeror  is  found  deficient  under 
criteria  specified  in  the  RFP,  the  matter  is 
one  of  technical  acceptability ,  not 
responsibility.  While  past  performance  may 
traditionally  be  considered  a  responsibility 
factor,  such  factors  may  be  used  as  technical 
evaluation  criteria  in  negotiated  procurement 
where  the  circumstances  warrant  a  comparative 
assessment  of  those  areas.  ‘ 


1 99 1  WL  251275.  *2. 
L  1 1a .  at  *  3  . 
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Even  when  the  Comptroller  disagrees  with  the  agency's 
evaluation,  he  will  not,  based  on  that  disagreement,  find  the 
agency's  proposal  evaluation  unrea - - nable ,  particularly  where 
highly  technical  judgments  are  involved  and  the  procurement  is 
for  potentially  hazardous  services  /  : 

The  key  to  differentiating  between  past  performance  as  a 
responsibility  factor  and  a  technical  evaluation  criteria  is 
whether  the  responsibility-type  past  performance  evaluation 
factor  was  used  for  comparing  the  merits  of  the  proposals 
received.  If  it  is  not  so  used,  an  adverse  determination 
based  on  poor  past  performance  will  likely  be  seen  to  be  an 

nic. 

adverse  responsibility  determination.  0 

As  noted  supra,  multiple  determinations  of 
nonresponsibility  that  constitute  a  de  facto  debarment  may 
afford  the  bidder  due  process  rights  not  normally  granted  for 
nonresponsibility  determinations.  However,  the  Comptroller 
General  has  uniformly  held  that  multiple  award  denials  based 
upon  poor  technical  evaluations  using  traditional 
responsibility  factors  such  as  past  performance  do  not 
constitute  de  facto  debarment  or  suspensions.  Nor  do  such 

275 COBVAC ,  Inc.,  Comp.  Gen.  Dec.  B-244766,  91-2  CPD  *  454 
(1991);  Chemical  Waste  Management,  Inc.,  Comp.  Gen.  Dec. 
B-232276 ,  88-2  CPD  «  590  (1988). 

Sanford  and  Sons  Company,  Comp.  Gen.  Dec.  B-231607,  88- 
2  CPD  H  266  (1988  )  . 


l’  JCI  Environmental  Services.  Comp.  Gen.  Dec.  B-250752, 
1993  WL  116094  (C.G.);  Bannum,  Inc.,  Comp.  Gen.  Dec.  B-249758, 
92-2  CPD  II  373  (  1992),  1992  WL  346603  (C.G.). 
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unfavorable  evaluations  constitute  a  nonresponsibi 1 i ty 
determination  requiring  referral  to  the  Small  Business 
Admimstrat  ion.2'5 

B.  Developing  Environmental  Responsibility/Evaluat ion 

Factors  For  Business  Integrity  And  Ethics 

There  is  a  case  for  expanding  the  traditional  focus  on 
environmental  compliance  when  it  comes  to  the  area  of 
environmental  business  integrity  and  ethics.  Recently, 
instilling  environmental  awareness  into  corporate  operations 
has  garnered  many  advocates  and  practitioners  and  is  becoming 
widely  accepted  in  the  civilian  sector.279  Although 
corporate  environmental  awareness  is  becoming  part  of  many 
contractor's  self-governance  programs,  there  are  no 
established  criteria  to  guide  contracting  officers  in 
measuring  an  offeror's  environmental  integrity  and  ethics. 
Three  recent  initiatives,  two  private  the  other  Federal, 
provide  some  guidance  in  developing  criteria  for  evaluating 
contractor  environmental  responsibility. 

1.  What  To  Consider 

After  the  Exxon  Valdez  incident,  a  group  of  investment 
companies  and  environmental  groups  developed  a  list  of 

•  : CORVA< ' .  Inc..  Comp.  Gen.  Dec.  B-244766,  91-2  CPD  U  454 
<  1 991  )  . 

-  ‘See  i or  example  Joel  Makower ,  The  E  Factor:  The  Bottom- 
line  Approach  to  Environmentally  Responsible  Business ,  Times 
Books  .  1  993. 
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environmental  factors  they  would  examine  in  determining 
whether  to  invest  in  a  business.  Initially  known  as  the 
Valdez  rrinciples  and  now  known  as  Lae  CERES  Principles,  they 
provide  a  useful  guide  for  establishing  an  offeror's 
environmental  responsibility  as  a  function  of  business 
integrity  and  ethics.230 

The  CERES  Principles  are: 

1.  Protection  of  the  Biosphere-.  Companies 
will  minimize  the  release  of  any  pollutant 
that  may  damage  the  air,  water  or  earth. 

2.  Sustainable  Use  of  Natural  Resources : 

Companies  will  make  sustainable  use  of 
renewable  natural  resources,  including 
protection  of  wildlife  habitats,  open  spaces 
and  wilderness. 

3.  Reductions  and  Disposal  of  Waste: 

Companies  will  minimize  waste  and  recycle 
whenever  possible. 

4.  Wise  Use  of  Energy :  Companies  will  use 
environmentally  safe  energy  sources  and  invest 
in  energy  conservation. 

5.  Risk  Reduction:  Companies  will  minimize 
environmental  and  health  risks  to  local 
communities . 

6.  Marketing  of  Safe  Products  and  Services: 

Companies  will  sell  products  or  services  that 
minimize  adverse  environmental  impacts  and  are 
safe  for  consumer  use. 

7.  Damage  Compensation:  Companies  will  take 
responsibility  through  cleanup  and 
compensation  for  environmental  harm. 

8.  Disclosure:  Companies  will  disclose  to 
employees  and  communities  incidents  that  cause 
environmental  harm  or  pose  health  or  safety 


*>Q 

See  A  New  Face  m  Corporate  Environmental 
Responsibility:  The  Valdez  Principles .  18  B.C.  Envt ' 1  Aff.  L. 
Rev.  457;  The  Valdez  Principles:  A  Corporate  Counselor's 
Perspective,  26  Wake  Forest  L.  Rev.  11;  The  Valdez  Principles : 
A  Corporate  Self-Governance  Code  of  Environmental  Conduct,  2 
GEO.  Int'l  Envt '  i  L.  Rev.  237.  The  CERES  Factors  can  be 
obtained  from  the  Council  for  Environmentally  Responsible 
Economies  (CERES).  711  Atlantic  Avenue.,  5th  FI.,  Boston,  MA 
0  2111  . 
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hazards . 

9.  Environments!  Directors :  At  least  one 
member  of  the  board  of  directors  will  be 
qualified  to  represent  environmental  interests 
and  a  senior  executive  foi  environmental 
affairs  will  be  appointed. 

10.  Annual  Audit :  Companies  will  conduct 
annual  self-evaluation  of  progress  in 
implementing  these  principles  and  make  the 
results  of  independent  environmental  audits 
available  to  the  public. 

Another  guide  for  corporate  responsibility  is  the 

International  Chamber  of  Commerce's  Business  Charter  for 

?81 

Sustainable  Development.  The  Business  Charter's 
principles  are: 

1.  Corporate  Priority :  Environmental 
management  should  be  a  corporate  priority  at 
the  highest  levels  to  include  the 
establishment  of  policies,  programs,  and 
practices  to  for  conducting  operations  in  an 
environmentally  sound  manner. 

2.  Integrated  Management :  Environmental 
policies,  programs,  and  practices  should  be 
integrated  into  each  business  as  an  essential 
element  of  management. 

3.  Process  of  Improvement :  Corporate 
policies,  programs,  and  environmental 
performance  should  continually  improve  as 
scientific  understanding  and  technical 
developments  change. 

4.  Employee  Education:  Employees  should  be 
educated,  trained,  and  motivated  to  work  in  an 
environmentally  responsible  manner. 

5.  Prior  Assessment:  Environmental  impacts 
should  be  assessed  prior  to  action. 

6.  Products  and  Services:  Develop  and 
provide  products  or  services  that  have  no 
undue  environmental  impact  . 

7.  Customer  Advice:  Businesses  should  advise 


*3  i 

iJ1The  Business  Charter  for  Sustainable  Development  is 
championed  by  the  Global  Environment  .ti  Management  Initiative 
(GEMI)  1828  L.  Street  NW ,  Washington  DC  20036.  GEMI  boasts  as 
members  some  large  DOD  contractors  such  as  Boeing,  DuPont  and 
Dow.  GEMI  has  also  developed  a  Total  Quality  Environmental 
Management  f TQEM )  program  for  industry. 
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and  educate  persons  who  handle,  sell,  or  use 
the  business'  products  how  to  safely  use, 
transport,  store  and  dispose  of  products. 

«  Facilities  and  Operations:  Businesses 
should  develop,  design  and  operate  facilities 
and  conduct  activities  taking  into 
consideration  the  efficient  se  of  energy  and 
materials,  the  sustainable  use  of  renewable 
resources,  the  minimization  of  adverse 
environmental  impact  and  waste  generation,  and 
the  safe  and  responsible  disposal  of  residual 
wastes . 

9.  Research:  Businesses  should  support 
research  on  the  environmental  impacts  or  raw 
-  .enals,  products,  processes,  emissions  and 
wastes  associated  with  the  enterprise  and  on 
the  means  of  minimizing  such  adverse  impacts. 

10.  Precautionary  Approach:  Businesses 
should  seek  to  modify  the  manufacture, 
marketing  or  use  of  products  or  services  or 
the  conduct  of  activities  to  prevent  serious 
or  irreversible  environmental  degradation. 

11.  Contractors  and  Suppliers:  Businesses 
should  promote  adoption  of  these  principles  by 
subcontractors  and  suppliers. 

12.  Emergency  Preparedness:  Develop  and 
maintain  emergency  action  plans  when 
significant  hazards  exist. 

13.  Transfer  of  Technology:  Businesses 
should  contribute  to  the  transfer  of 
environmentally  sound  technology  and 
management  throughout  the  business  and  public 
sectors . 

14.  Contributing  to  the  Common  Effort: 

Businesses  should  contribute  to  the 
development  of  programs  and  educational 
initiatives  that  will  enhance  environmental 
awareness  and  protection. 

15.  Openness  to  Concerns:  Businesses  should 
foster  openness  and  dialogue  with  employees 
and  the  public  about  the  potential  impacts  and 
hazards  of  their  products,  operations, 
services,  or  wastes. 

16.  Compliance  and  Reporting:  Businesses 
should  measure  environmental  performance; 
conduct  regular  environmental  audits  and 
assessments  and  periodically  provide 
appropriate  information  to  the  public  and 
Government . 

On  December  12.  1991,  EPA  issued  its  Policy  Regarding  the 
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Role  of  Corporate  Attitude ,  Policies,  Practices  and 
Procedures .  in  Determining  Whether  to  Rew.ive  a  Facility  From 
the  EPA  List  of  Violating  Fa  ihties  Following  a  Criminal 
Conviction.  These  guidelines  apply  to  evaluating 
petitions  for  removal  from  companies  and  facilities  that  have 
been  mandatorily  listed  as  ineligible  to  receive  contracts 
because  of  criminal  convictions  for  violations  under  section 
306  of  the  Clean  Air  Act  or  section  508  of  the  Clean  Water 
Act.  One  of  the  areas  examined  under  the  guidelines  is 
whether  the  owner,  operator,  or  supervisor  of  a  facility  has 
put  in  place  an  effective  program  to  prevent  and  detect 
environmental  problems  and  violations  of  the  law. 

EPA  will  also  consider  additional  voluntary  environmental 
cleanup,  or  pollution  prevention  or  reduction  measures 
performed,  above  and  beyond  those  required  by  statute  or 
regulation,  and  voluntary  compliance  with  pending 
environmental  requirements  significantly  earlier  than  such 
compliance  is  actually  required. 

While  all  of  the  factors  in  these  three  initiatives  may 
not  be  directly  applicable  to  a  Federal  procurement,  they  do 
serve  as  useful  guides  for  what  the  private  sector  is  able, 
and  generally  willing,  to  comply  with  in  the  area  of 
environmental  responsibility.  Given  the  current  and  growing 


‘u"56  Fed.  Reg.  64,785  (December  12,  1991). 
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corporate  focus  on  being  "green,"^  the  time  is  right  for 
environmental  business  integrity  and  ethics  to  formally  take 
its  place  in  determining  offeror  responsibility  or  technical 
competence . 

2.  Suggested  Environmental  Responsibility  Factors 

The  guidance  offered  by  the  above  initiatives  can  be 
distilled  to  five  main  criteria  that  should  be  required  for  an 
affirmative  responsibility  determination  for  environmental 
integrity  and  ethics:  1)  the  number  and  reasons  for  any 
Federal  or  state  citations  for  environmental  violations;  2) 
whether  the  contractor  has  any  currently  unresolved  or 
uncorrected  environmental  violations  whether  or  not  the 
subject  of  EPA  or  state  sanctions;  3)  whether  the  prospective 
contractor's  management  has  exhibited  an  institutional 
commitment  to  protect  the  environment,  for  example  by 
appointing  a  senior  company  official  to  be  responsible  for 
employee  environmental  training  and  overseeing  a  company-wide 
environmental  compliance  program;  4)  whether  the  prospective 
contractor  has  implemented  an  effective  pollution  prevention, 
source  reduction  and  emergency  response  plan;  and  5)  whether 
the  prospective  contractor  has  at  least  an  annual 
environmental  audit  program  to  identify  and  correct  potential 

“McDonald's,  for  example,  touts  its  environmental 
awareness  on  its  placements,  while  Chevron  pitches  its 
environmental  consciousness,  not  its  gasoline,  in  television 
commercials . 
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environmental  problems,  the  most  recent  copy  of  which  should 
be  made  available  for  contracting  officer  review  prior  to 
award . 

Not  every  contract  requires  an  environmental  business 
integrity  and  ethics  responsibility  determination.  Generally, 
such  a  determination  should  be  made  when  1)  the  contract  is  a 
GOCO  facility  contract  (including  installation  operation  and 
maintenance  contracts);  2)  the  contract  will  constitute  a 
substantial  portion  of  the  contractor's  total  business;  3) 
hazardous  materials  are  used  or  hazardous  waste  is  generated 
in  the  performance  of  the  contract;  or  4)  the  contract  is  for 
environmental  remediation284  or  hazardous  waste  disposal. 

Implementing  past  environmental  performance  and  overall 
environmental  responsibility  as  part  of  the  business  integrity 
determination,  will  go  far  toward  ensuring  that  the  Government 
has  not  selected  an  environmentally  unconscious  contractor  to 
perform  its  environmentally  conscious  contract. 


'  *For  a  detailed  discussion  of  responsibility 
determinations  in  remedial  action  contracts  see  Gregory  L. 
Fronimos,  Responsibility  Determinations  On  Department  of 
Defense  Environmental  Cleanup  Contractors:  Caveat  Vendor! ? 
(1993)  (unpublished  LL.M  thesis.  The  National  Law  Center 
George  Washington  University). 
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CHAPTER  5 


FUTURE  GROWTH  OF  BUYING  "GREEN" 

There  are  currently  two  major  shortcomings  in  the  "green" 
procurement  program  for  Government  contracts.  First,  FAR  Part 
23  which  contains  the  requirements  and  guidance  for 
contracting  officer's  implementation  of  environmental 
procurement  actions,  is  very  vague  and  does  little  more  than 
parrot  language  from  RCRA  section  6002.  Many  of  the 
implementation  techniques  and  strategies  discussed  supra,  are 
not  mentioned  in  the  FAR.  Even  if  contracting  officer's 
sought  to  expand  environmentally-sound  procurement,  the  FAR 
gives  them  nothing  to  hang  their  hats  on. 

Second,  the  goals  of  creating  markets  for 
environmentally-sound  products  and  forcing  the  Government  to 
be  a  "green"  consumer  cannot  be  fully  reached  unless  Congress 
authorizes  the  payment  of  price  preferences  to  overcome 
bureaucratic  discomfort  with  this  issue. 

There  are  currently  two  regulatory  and  statutory 
initiatives  that  may  prove  to  be  remedies  for  these  defects. 
Additionally,  President  Clinton,  who  campaigned  as  a  friend  of 
the  environment,  has  promised  action  that  will  continue  to 
grow  "green"  procurement. 
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A.  The  FAR  Changes  Subcommittee  Report*  J 

On  March  25,  1993  the  FAR  Changes  Subcommittee28'  of  the 
FAR  Council  recommended  changes  to  the  FAR  requited  by  OFPP 
Letter  92-4  ?  11.  The  recommendations  were  based  on  92-4, 
RCRA ,  Executive  Order  12780  and  a  survey  of  the  Senior 
Procurement  Executives.  Eleven  FAR  Parts  were  affected  by  the 
subcommittee’s  recommendations.  287  The  most  important 

recommendations  are  discussed  infra. 


1.  FAR  Part  23-Environment,  Conservation,  Occupational 
Safety  and  Drug-Free  Workplace 

Since  most  of  the  other  proposed  changes  reference  Part 

23,  the  extensive  rewrite  recommended  by  the  Council  is  the 

heart  of  the  "greener"  FAR. 

The  proposed  Subpart  23.1  greatly  expands  the  limited 
policy  currently  set  forth  in  this  subpart288  to  encompass 


285This  section  is  based  on  an  internal  copy  of  the 
subcommittee's  recommendations. 

288The  subcommittee  was  made  up  of  representatives  from 
the  Department  of  Commerce,  DOD,  EPA,  the  Defense  Logistics 
Agency,  the  Department  of  the  Treasury,  OFPP,  NASA  and  the 
Department  of  Transportation. 

287Part  2  (Definitions  of  Words  and  Terms);  Part  7 
(Acquisition  Planning);  Part  8  (Required  Sources  of  Supplies 
and  Services);  Part  10  (Specifications,  Standards,  and  Other 
Purchase  Descriptions);  Part  11  (Acquisition  and  Distribution 
of  Commercial  Products);  Part  15  (Contracting  By  Negotiation); 
Part  17  (Special  Contracting  Methods);  Part  23  (Environment, 
Conservation,  Occupational  Safety,  and  Drug-Free  Workplace); 
Part  36  (Construction  and  Architect-Engineer  Contracts);  Part 
42  (Contract  Administration);  and  Part  52  (Solicitation 
Provisions  and  Contract  Clauses). 

*88See  page  23  supra. 


113 


all  aspects  of  environmentally-sound  procurement  and  the  goals 
to  be  achieved  thereby: 

It  is  the  Government's  intent  to  improve 
the  nation's  environment  through  its 
acquisition  policies  and  procedures. 
Acquisition  plans  (Part  7),  specifications, 
standards  and  other  purchase  descriptions 
(Part  10),  and  source  selection  methods  (Part 
15)  shall  be  structured  to  consider: 

(a)  Preference  and  promotion  of 
environmentally-sound  and  energy-efficient 
products  and  services; 

(b)  Fostering  pollution  prevention; 

(c)  Reducing  the  generation  of  hazardous 
waste ; 

(d)  Promoting  the  use  of  nonhazardous 
and  recovered  materials; 

(e)  Achieving  environmental  compliance 
and  improvement  by: 

(1)  Creating  environmentally 
beneficial  plans,  drawings, 
specifications,  standards,  and  other 
purchase  descriptions  that  include 
the  means  to  achieve  benefits  such 
as  allowing  material  substitutions, 
extensions  of  shelf-life,  and 
process  improvements; 

(2)  Using  evaluation  factors  which 
accord  higher  evaluative  weight  to 
offerors  submitting  environmentally 
superior  proposals,  e.g.,  proposals 
offering  nontoxic  substitutes  for 
toxic  materials,  process 
improvements  to  reduce  pollution 
o[r]  the  u$e  of  recovered 
materials 

1 2  £ 

‘"'The  part  of  the  paragraph  dealing  with  process 
improvements  appears  to  encourage  reduction  in  the  use  of 
recovered  materials.  In  addition  to  a  typographical  error 
which  rendered  "or"  as  "ot",  it  seems  the  clause  is  poorly 
worded.  To  be  consistent  with  the  overall  program  to  reduce 
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(3)  Otherwise  employing  acquisition 
strategies  that  affirmatively 
implement  the  environmental 
responsibilities  and  objectives  set 
forth  in  the  subparts  herein; 

(f)  Realizing  life-cycle  cost  savings. 

Subpart  23.3,  Energy  Conservation ,  has  been  rewritten  to 
incorporate  Executive  Orders  12759  and  12780,  OFPP  Policy 
Letter  92-4  and  the  Energy  Policy  Act  of  1992.  The  proposed 
subpart  will  require  the  consideration  of  energy-efficiency  in 
the  procurement  of  products  and  services  and  in  the 
development  of  plans,  drawings,  specif ications ,  and  other 
products  descriptions. 

Subpart  23.5,  Use  of  Recovered  Materials,  will  now 
specifically  incorporate  the  requirements  of  RCRA  §  6002(d) 
regarding  contract  specifications  promoting  the  use  of 
recovered  materials.  230  The  requirements  of  EO  12780  and 
OFPP  Letter  92-4  mandating  preferences  for  recovered  materials 
are  now  specifically  listed.  However,  FAR  23.502  adopts  the 
OFPP  Letter  92-4  definition  of  preference  thereby  limiting 
their  use  to  situations  where  products  and  services  are  equal 
in  performance  characteristics  and  price. 

The  committee's  proposed  Subpart  23.504  broadens  the 
scope  of  the  recovered  materials  program  to  encompass  both 
Government  and  contractor  purchases  of  EPA  guideline  materials 

pollution  and  increase  the  use  of  recovered  materials,  the 
clause  should  probably  read  "reduce  pollution  by  the  use  of 
recovered  materials." 

'"See  notes  37  and  38  supra. 
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as  well  as  "items  for  which  there  are  no  EPA  procurement 
guidelines,  but  for  which  agencies  may  establish  their  own 
methods  to  purchase  to  the  maximu  extent  practicable,  items 
composed  of  recovered  materials." 

Subpart  23.504-1  establishes  the  following  procedures  to 
implement  the  preference  for  recovered  materials: 

Solicitations  shall  state  a  preference 
for  products  that  are  manufactured  using 
recovered  materials.  While  offers  of  products 
which  do  not  contain  recovered  materials  may 
be  submitted,  these  offers  will  only  be 
considered  if-- 

(a)  No  responsive  bid  or  technically 
acceptable  offer  from  a  responsible  offeror  is 
received  offering  products  manufactured  using 
recovered  materials; 

(b)  Responsible  offerors  do  not  offer  a 
sufficient  quantity  to  meet  the  Government's 
requirements;  or 

(c)  The  price  offered  by  a  responsible 
bidder  or  technically  acceptable  offeror  is 
determined  by  the  contracting  officer  not  to 
be  fair  and  reasonable  or  the  most 
advantageous  using  the  techniques  described  at 
FAR  14.201-8  [Price-Related  Factors]  or 
15.805.  A  comparison  with  proposed  prices  of 
products  which  do  not  contain  recovered 
materials ,  by  itself,  shall  not  be  a 
sufficient  basis  to  conclude  a  higher  price 
for  a  product  manufactured  using  recovered 
material  is  not  fair  and  reasonable  or  the 
best  value,  (emphasis  added) 

The  above  language  seems  to  be  a  repudiation  of  EPA's 
interpretation  of  "unreasonable"  price  for  recovered  materials 
products  being  a  price  that  is  any  higher  than  the  price  of 
its  virgin  counterpart..^'1  It  also  specifically  precludes 


^See  page  18  supra. 
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the  competitive  negotiation  price  comparison  technique 
authorized  at  FAR  15.805-2(a). 

However,  since  the  committt  .  proposed  no  further  guidance 
on  the  mechanics  of  applying  FAR  23. 504-1  (c),  just  what  a 
contracting  officer  is  to  consider  in  evaluating  seated  bids 
is  puzzling.  Simply  applying  the  price-related  factors  of  FAR 
14.201-8252  to  both  bids  is  unlikely  to  raise  the  price  of 
the  virgin  product  above  that  of  the  recovered  materials 
product.  Also,  m  the  event  of  a  tie  bid,  the  committee  has 
stated  in  a  proposed  Federal  Acquisition  Circular  (FAC)  that 
the  mere  fact  that  one  of  the  bids  proposes  recovered  material 
cannot  be  used  as  a  tie  breaker.  The  same  proposed  FAC  makes 
clear  that  there  is  no  price  preference  for  recovered 
materials . 

Since  only  "price  and  the  price-related  factors  included 
in  the  solicitation"2'*  can  be  considered  in  determining 
which  bid  is  most  advantageous  to  the  Government,  one  could 
conclude  that  the  committee  intends  to  give  contracting 
officers  the  ability  to  establish  additional  price  related- 
factors  in  solicitations  with  recovered  materials  contents 


L^lSee  page  73  supra. 

^J"A  price  preference  has  not  been  introduced  by  statute. 
Executive  Order  or  Executive  Branch  policy.  As  such,  the 
preference  for  the  acquisition  of  environmental ly-sound  (ES), 
energy  efficient  (EE)  products,  services,  and  products 
manufactured  with  recovered  materials  would  appear  in  the 
plans,  drawings,  statements  of  work,  specifications  or  other 
product  description." 

:5’FAR  14.101(e). 
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requirements . 

Also,  of  interest  is  the  fact  that  offerors  who  submit 
bids  not  meeting  the  recovered  materials  preference  are  not 
necessarily  nonrespons ive .  Their  bids  can  be  considered  under 
the  circumstances  listed. 

New  procedures  for  determining  when  the  RCRA  waiver 
requirements  for  recovered  materials1”  applies  are  proposed 
as  FAR  23.505.  The  procedures  specifically  require  that  the 
contracting  officer's  determination  that  a  waiver  is 
applicable  "shall  be  in  writing,  signed  and  dated,  and  be 
maintained  in  the  contract  file." 


2.  FAR  Part  7-Acquisition  Planning 

The  committee  has  proposed  adding  as  paragraph  (n)  to 

Subpart  7.103,  a  requirement  that  agency  heads  ensure: 

[T]hat  agency  planners  specify  needs  and 
develop  plans,  drawings,  statements, 
specifications  or  other  product  descriptions 
promoting  the  use  of  environmentally-sound  and 
energy-efficient  ( ES  &  EE)  products  and 
services  (e.g.,  favoring  the  use  of  recovered 
material  content),  and  that  these  are 
considered  in  the  evaluation  and  award  of 
contracts  (see  FAR  Part  23). 


3.  FAR  Part  10-Specifications,  Standards,  and  Other 
Purchase  Descriptions 

The  committee  proposed  the  addition  of  a  paragraph  (e)  to 
the  policy  provisions  of  FAR  10.002  to  require  agencies  to 

'•'Sec  note  35  supra  and  accompanying  text. 


118 


comply  with  the  requirements  of  Part  23  when  "drafting  plans, 
drawings,  specifications,  standards  (including  voluntary 
standards)/'®  and  purchase  descriptions..." 

FAR  1  0 . 004 ( a ) ( 3  )  ( ii  )  on  tailoring  specifications  and 
standards  will  include  requirements  that  product  descriptions 
will  be  tailored  "to  achieve  maximum  practicable  use  of 
recovered  and  recycled  materials"  and  that  agencies  use  market 
research  to  determine  the  availability  of  recovered  materials 
appropriate  for  tailored  product  descriptions. 

4.  FAR  Part  11-Acquisition  and  Distribution  of 
Commercial  Products 

The  proposed  amendment  of  the  market  research  and 
analysis  requirements  of  Subpart  11.004(b)  places  the  maximum 
use  of  recovered  materials  on  the  same  level  as  ensuring  full 
and  open  competition  and  meeting  the  Government's  minimum 
needs  as  market  research  and  analysis  goals. 

FAR  11.004(c)  will  require  that  "the  availability  of  the 
same  or  similar  products  that  contain  recovered  materials"  be 
an  area  on  which  information  will  be  obtained  during  market 
research.  Subparagraph  (d)  will  specifically  list  the 
Recycled  Products  Information  Clearinghouse  as  an  information 
source  for  market  research. 

‘'®FAR  10.001  defines  a  voluntary  standard  as  "a  standard 
established  by  a  private  sector  body  and  available  for  public 
use.  The  term  does  not  include  private  standards  of 
individual  firms.  For  further  guidance,  see  OMB  Circular  No. 
A-119,  Federal  Participation  in  Development  and  Use  of 
Voluntary  Standards." 
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5.  FAR  Part  1 5-Contract  mg  By  Negotiation 
Two  very  important  changes  are  proposed  for  Part  15.  The 
first  is  a  proposed  solicitation  notice,  applicable  to  both 
negotiated  and  sealed  bid  procurement  but  appearing  as  a 
preamble  to  Part  15,  to  be  implemented  by  a  FAC  that  states, 
in  part: 

This  solicitation  sets  forth  a  minimum 
bonaxide  need  and/or  requirement  of  the 
Government.  Prospective  bidders  and  offerors 
are  encouraged  to  include  in  their  bids  and/or 
proposals  submitted  in  response  to  this 
solicitation  to  satisfy  the  minimum 
requirements  set  forth  therein,  items  that  are 
environmentally-sound ,  energy-efficient,  and 
are  composed  of  the  highest  percentage  of 
recovered  materials  practicable  without 
adversely  affecting  item  performance. 

Should  this  proposal  be  implemented,  the  gamble  of 
proposing  environmentally-sound  alternatives  to  IFB 
requirements  will  be  gone.  Offerors  will  be  free  to  propose 
the  latest  environmentally-saf e  products  or  technology  for 
contract  performance  without  fear  of  being  held  nonresponsive . 
However,  the  cost  of  those  goods  and  technology  may  put  the 
offeror  at  a  price  disadvantage. 

Second,  FAR  15.605(b)  will  require,  when  appropriate, 
"consideration  of  environmental  factors.  Environmental 
evaluation  factors  may  be  expressed  in  terms  of  resource 

7g7 

conservation/  environmental-soundness ,  energy -efficiency, 


Q 

L'  The  proposed  FAR  changes  do  not  define  "resource 
conservation."  however,  RCRA  §  1004i21)  defines  it  as 
"reduction  of  the  amounts  of  solid  waste  that  are  generated. 
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and  recovered  material  content."  Life-cycle  cost  analysis  is 
listed  as  another  factor  that  may  be  included. 

6.  FAR  Part  36-Construction  and  Architect-Engineer 
Contracts 

In  the  past ,  the  Federal  "green"  procurement  program  has 
focused  mainly  on  supply  and,  to  a  lesser  extent,  service 
contracts.  The  proposed  changes  to  FAR  Part  36  will  focus 
more  attention  on  considering  the  environment  in  construction 
contracts,  particularly  at  the  design  and  contractor  selection 
stages . 

An  added  subparagraph  (d)  to  FAR  36.202  will  require  that 
specifications  for  architect-engineer  (A  &  E)  contracts 
include  terms  and  clauses  requiring  the  A  &  E  contractor  to 
"insert  guidelines  for  use  of  either  the  minimum  content 
standards  or  the  maximum  practicable  amount  (whichever  is 
greater)  of  [EPA  guideline  recovered  materials]  in  the 
construction  design  specifications  prepared  under  these 
contracts . 

The  contracting  officer  is  to  obtain,  prior  to  issuing 
the  A  &  E  solicitation,  a  signed  statement  from  "the  project 
manager,  project  engineer  or  other  official  having 
responsibility  for  the  facility  to  be  designed,"  that 
recovered  materials  can  or  cannot,  be  used  in  construction  of 

reduction  of  overall  resource  consumption,  and  utilization  of 
recovered  resources." 

^Proposed  FAR  36.601-3(d). 
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the  facility. i9'  If  the  responsible  person  determines  that 
recovered  materials  cannot  be  used,  the  statement  must  include 
a  itten  explanation  for  that  determination . 330 

The  selection  of  A  &  E  firms  will  also  be  impacted  by  the 
committee’s  proposals.  FAR  36.602-1  will  require  that 
potential  A  &  E  contractors  be  evaluated  in  terms  of  their 
"demonstrated  success  in  prescribing  the  use  of  recovered 
materials  and  achieving  environmental  soundness  and  energy 
efficiency  in  facility  design."  FAR  36.602-3(c)  has  been 
amended  to  require  evaluation  boards  to  discuss  with  the  three 
most  highly  qualified  firms  "feasible  ways  to  prescribe  the 
use  of  recovered  materials  and  achieve  environmental  soundness 
and  energy  efficiency  in  facility  design  (see  Part  23)." 

7.  FAR  Part  42-Contract  Administration 

Part  42  is  to  be  amended  by  the  addition  of  a  new  subpart 
entitled  Monitoring  Environmental  Requirements.  Under  this 
subpart  the  contracting  officer  is  charged  with  ensuring  that 
the  contractor  fully  complies  with  the  RCRA  requirements  in 
the  contract  and  with  those  OFPP  Letter  92-4  policies  that  are 
contractual  requirements. 

The  contracting  officer  will  be  responsible  for  verifying 
that  recovered  materials  and/or  environmentally-sound  and 
energy  efficient  materials  are  actually  being  used  and  for 

295  Ibid. 

300  Ibid. 
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monitoring  contractor  reporting  requirements.  Verification  of 
the  contractor's  compliance  is  to  be  accomplished  as  part  of 
quality  assurance.  Final  payment  is  made  contingent  upon  the 
contractor  submitting  the  reports  required  by  FAR  23.509-5 
regarding  recovered  material  content  actually  used  in 
performance  and  review  and  acceptance  of  the  report  by  the 
contracting  officer. 

These  proposals  bring  "green"  procurement  out  of  the 
regulatory  shadows  and  distribute  its  requirements  and  impacts 
throughout  the  procurement  process.  How  these  proposed 
changes  are  finally  implemented  in  the  FAR  depends  upon  the 
comments  received  during  the  comment  period.  Undoubtedly, 
some  will  feel  they  go  too  far  and  constitute  yet  another 
expense  to  contractors  and  a  burden  to  contract 
administrators;  others,  of  course,  will  feel  they  don't  go  far 
enough.^01 

B.  Resource  Conservation  and  Recovery  Act  Reauthorization 
Since  the  102d  Congress  failed  to  reauthorize  RCRA ,  it  is 
sure  to  be  brought  up  again  in  the  103rd.  One  of  the  RCRA 
reauthorization  bills  introduced  in  the  102d  Congress  was  S. 
976.  The  bill,  introduced  by  Senator  Max  Baucus  (D-Montana), 
proposed  several  important  amendments  to  section  6002. 

■^DoD  is  already  reviewing  the  pi oposed  FAR  changes .  In 
addition  to  recovered  materials  and  environmentally-sound  and 
energy-ef f ici ent  products  and  services,  comp] imentary  PFARS 
changes  can  be  expected  to  also  more  fully  implement  the 
hazardous  materials  procurement  requirements  of  DoDD  4210.15. 
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1.  RCRA  Section  6002(a) 


Frustrated  with  EPA's  slowness  in  promulgating 

guidelines,  Senator  Baucus  proposed  uncoupling  tne  recovered 

materials  preference  program  from  the  guidelines.  S.976 

proposed  adding  the  following  to  section  6002(a;: 

As  a  general  matter,  each  procuring  agency 
(including  any  person  performing  work  under  a 
contract  with  such  agency)  shall  give 
preference  in  procurement  to  items  produced 
with  the  greatest  percentage  of  recovered 
materials  practicable,  regardless  of  whether 
there  are  procurement  guidelines  applicable  to 
such  items.  02 


2.  RCRA  Section  6002(c)(1) 

In  considering  S.  976  the  committee  noted: 

The  criteria  for  determining  an  unreasonable 
cost  [for  a  guideline  item]  is  often 

interpreted  to  mean  that  the  product 
containing  recovered  material  must  be 

available  at  a  price  comparable  to  the  price 
of  a  competing  product  made  of  virgin 
material.  Historically,  because  recycled 

materials  cost  more  than  their  virgin 

counterparts,  few  recycled  goods  were 
purchased  by  the  Federal  Government.303 

To  rectify  this  situation  and  overrule  EPA's 

interpretation  of  "unreasonable  price",  section  6002(c)(1)  was 

to  be  amended  by  adding  the  following: 

As  used  in  this  paragraph,  the  term 
"unreasonable  price"  means  a  price  that 
exceeds  by  an  amount  greater  than  10  percent 
the  amount  of  the  price  of  similar  items  that 
do  not  meet  the  guidelines...  In  the  case  of 


302S.  Rep.  No.  301,  102d  Cong.,  2d  Sess.  201  (  1992). 
303  Jcf .  at  42. 
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items  that  have  a  difference  [sic]  expected 
useful  life  than  the  expected  life  of  items 
that  do  not  meet  the  guidelines,  such 
comparisons  may  be  made  by  using  the 
annualized  cost  of  competing  items. 

Note  that  under  the  proposed  FAR  23.505  the  definition  of 
"unreasonable  price"  is  only  relevant  to  a  contracting  officer 
determination  to  waive  the  requirements  for  using  recovered 
materials.305  Whether  such  a  price  differential  would  be 
relegated  to  the  acquisition  planning  process  or  implemented 
as  a  true  price  preference  similar  to  the  Buy  American  Act 
would  be  probably  a  Presidential  decision.  Arguably,  Congress 
has  given  him  the  power  to  implement  a  price  preference  for 
recovered  materials  and  it  appears  that  the  courts  and  the 
Comptroller  General  would  sustain  its  use.30^ 

3.  New  RCRA  Section  6002 (j) 

An  added  subparagraph  (j)  to  section  6002  requires  that 
the  Secretary  of  Defense,  in  cooperation  with  the  EPA 
Administrator,  review  all  DoD  specifications  and  "make  such 
modifications  as  may  be  necessary  in  such  specifications  to 
eliminate  requirements  that  discriminate  against  the  use  or 
acquisition  of  items  that  contain  recovered  materials."307 

The  Secretary  is  to  complete  review  of  not  less  than  40% 

304  Td.  at  201. 

105 

See  note  295  supra  and  accompanying  text. 

» ft  £  , 

'•'See  discussion  in  Chapter  3  supra. 

3t  S.  Rep.  No.  301,  102d  Cong.,  2d  Sess.  203  (1992). 
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of  the  speci f ications  within  the  first  two  years  after 
enactment  with  the  remainder  not  later  than  five  years  after 
enactment . 

S.976  was  favorably  reported  out  of  the  Senate 
Environment  and  Public  Works  Committee  on  June  16,  1992  but 
was  never  brought  to  a  vote.  Senator  Baucus  intends  to 
introduce  RCRA  legislation  in  the  103rd  Congress  that  will 
strengthen  the  Federal  recovered  materials  procurement 

1(1  f! 

program . 


C.  Proposed  Executive  Orders 

In  his  first  major  environmental  policy  speech  on  Earth 
Day  1993,  President  Clinton  announced  that  he  would  sign  five 
executive  orders  directing  Federal  agencies  to  take  steps  to 
reduce  pollution.  Four  of  those  Executive  Orders  promise  to 
impact  Federal  procurement. 


308 

Baucus  said  he  is  considering  several  approaches  for 
inclusion  in  his  recycling  legislation:  establishing  minimum 
content  standards,  setting  waste  utilization  rates, 
establishing  a  waste  utilization  tax  that  would  decline  as 
recycled  content  increases,  and  strengthening  federal 
procurement  policies  for  recycled  products. 

The  legislation,  he  said,  must  provide  federal  leadership, 
target  the  worst  problems  first,  guarantee  a  shared 
responsibility  between  government  and  business,  and  provide 
certainty . 

To  meet  those  goals,  he  said,  the  bill  probably  would 
include  aggressive  federal  procurement  provisions,  standards 
for  packaging  and  paper,  a  method  of  internalizing  the  cost  of 
recycling  into  the  price  of  a  product,  and  recycling  rates  and 
compliance  dates."  ("Recycling:  Baucus,  Swift  Back  Recycling 
Legislation,  But  Say  Superfund,  Water  Act  Take  Priority,"  23 
ER  3107  (April  9,  1993). 
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Mr.  Clanton  promised  execut a ve  orders  requiring  agencies 

to  use  fewer  substances  harmful  to  the  ozone;  to  buy  thousands 

more  American-made  alternate  fuel  vehicles;  to  buy  and  use 

more  recycled  products;  and  to  purchase  energy-efficient 
1(10 

computers  . 


'Richard  L.  Berke,  Clinton  Supports  Two  Major  Steps  For 
Environment,  N.Y.  Times,  April  22,  1993,  at  A1 ,  A10. 


CHAPTER  6 


THE  FUTURE  OF  BUYING  "GREEN" 

The  push  to  turn  the  Government  into  a  "green"  consumer 
is  not  going  to  go  away.  Both  the  public  and  Congress  are 
demanding  it  and  monitoring  progress.  In  fact,  the  trend,  as 
demonstrated  by  OFPP  Letter  92-4  and  DoDD  4210.15,  is  to 
expand  toward  an  environmentally  proactive  procurement  system 
that  prevents  pollution,  minimizes  hazardous  waste,  as  well  as 
creates  markets  for  environmentally-sound  products  =  .J 
services.  However,  there  are  several  obstacles  that  remain  to 
be  overcome  if  Federal  procurement  are  to  have  an  appreciable 
affect  on  environmental  quality. 

The  first,  and  by  far  the  hardest  obstacle  to  overcome, 
is  bureaucratic  resistance  to  the  new  and  untried.  Many 
users,  even  if  they  knew  that  a  recovered  or  recycled 
materials  alternative  was  available,  would  be  reluctant  to 
purchase  it  simply  because  they  haven't  done  so  in  the  past. 
Also,  many  users  remember  the  early  products  utilizing 
recycled  materials  which  left  something  to  be  desired  in  both 
cost  and  performance.  As  more  and  more  alternatives  become 
commercially  available  and  accepted,  however,  hopefully  this 
resistance  will  weaken  and  disappear. 

Second,  many  users  and  contracting  officers  are  unaware 
of  the  availability  of  recovered  materials  products,  even 
those  covered  by  the  EPA  guidelines.  Both  need  to  avail 
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themselves  of  the  services  provided  by  organizations  such  as 
the  National  Recycling  Coalition  and  the  Recycled  Products 
Information  Clearinghouse  to  educate  themselves  on  available 
products . 

Third,  the  proposed  amendments  to  the  FAR  should  be 
implemented.  The  current  FAR,  beyond  a  few  weak  and  vague 
requirements  concerning  recovered  materials,  provides 
absolutely  no  firm  guidance  to  contracting  officers  on  what 
"green"  purchasing  is  and  how  to  implement  those  requirements 
into  contracts.  Many  of  the  shortcomings  in  the  FAR  will  be 
remedied  by  the  changes  subcommi ttee ' s  recommendations . 

Fourth,  Congress  should  clarify  the  intent  and  meaning  of 
the  §  6002  preference  program  and  the  concept  of  "unreasonable 
cost"  to  specifically  allow  agencies  to  pay  up  to  a  certain 
percentage  more  for  recovered  or  environmentally-^af e  products 
even  if  the  bid  is  higher  than  a  competing  bid  not  offering 
such  products .  It  is  a  market  fact  that  until  demand 
increases,  products  utilizing  new  technology  will  cost  more  to 
purchase.  This  prevent's  bidders  from  proposing  new  recovered 
content  materials  items  in  a  sealed  bid  solicitation  unless 
they  are  specifically  required  by  the  solicitation  and  stifles 
the  Government's  ability  to  utilize  these  products  as  they 
become  available  or  to  even  discover  that  such  alternatives 
meeting  the  performance  criteria  exist.  ^  Even  though 

^Note  that  this  issue  can  be  avoided  somewhat  by  using 
competitive  negotiation.  However,  negotiation  is  a  slower, 
more  involved  process  not  suitable  for  all  procurement. 
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there  appears  to  be  no  prohibition,  given  the  polic  es  of  RCRA 
and  the  decisions  discussed  supra,  against  agencies  including 
a  price  preference  percentage  as  a  price-related  factor  in  a 
sealed  bid  procurement.  Congressional  clarification  would 
reduce  the  current  uncertainty.  The  President  could  also 
solve  the  "problem"  by  issuing  a  Buy  American- type  Executive 
Order  establishing  either  a  price  preference  for 
environmentally-sound  products  and  services  or  a  "least  cost" 
pricing  "add-on"  for  those  products  and  services  that  are 
environmentally-unsound . 

Prices  are  the  issue  upon  which  buying  "green"  will  rise 

or  fall.  Senator  William  S.  Cohen  (R-Maine)  summed  up  the 

entire  issue  in  a  question  he  posed  to  a  witness  during  a 

Senate  committee  hearing: 

Is  it  true  in  a  time  of  declining  budgets  in 
which  a  contract  officer  [sic]  might  look  at 
the  budget  for  that  year  and  say,  "We've  got  a 
problem,  we're  being  cut  back.  The  initial 
cost  for  something  is  lower  for  one  that  is 
less  environmentally  friendly  or  energy 
efficient,  so  we'll  go  with  the  lower-cost 
item  because  we  don't  have  any  money."311 

This  is  of  course  exactly  what  will  happen  when  the 

purchaser  has  discretion  to  trade-off  environmental-soundness 

for  lower  cost  and  this  is  the  situation  most  often  confronted 

in  the  area  of  "green"  purchasing.  A  vicious  cycle  begins 

where  cash-starved  agencies  avoid  purchasing  environmentally- 

sound  products  because  of  the  additional  cost,  the  cost  of 


!  30 


Hr a.  102-563,  23. 


which  could  come  down  :f  their  market  was  larger.  There  are 


several  solutions  to  this  dilemma. 

First,  Congress  could  remove  the  purchaser's  or 
contracting  officer's  discretion  by  requiring  purchase  of  the 
environmentally-sound  product  with  cost  a  secondary  factor. 
This  requires  a  decision  by  Congress  that  this  is  the  most 
efficient  use  of  decreasing  defense  funds. 

Second,  Congress  could  authorize  direct  Government 
subsidies  for  manufacturers  and  providers  of  environmentally- 
sound  products  and  services  in  order  to  make  them  competitive. 

Third,  Congress  could  establish  a  system  whereby  agencies 
are  "reimbursed"  for  the  additional  monies  expended  to 
purchase  environmentally-sound  products  and  services  thereby 
"greening"  the  Government  without  taking  scarce  funds  away 
from  more  mission  oriented  requirements.  This  was  done  under 
the  Noise  Control  Act312  and  is  being  done  under  the  Clean 
Air  Act  clean  fuels  vehicle  program.313 

Congress  appears  to  be  leaning  toward  the  first 
alternative,  the  least  popular  solution  from  the  standpoint  of 
Federal  agencies.  Whether  this  alternative  is  fully 
implemented  depends  upon  the  strength  of  the  environmental  and 
environmentally-sound  business  lobbies.  The  third  option, 
while  probably  the  most  effective,  will  probably  have  little 
support  if  Congress  decides  to  embrace  fiscal  responsibility 

See  note  13  supra. 

1 1  1 

See  note  102  supra  and  accompanying  text. 
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and  deficit  reduction.  One  thing  is  certain,  inaction  may 
kill  the  "green"  procurement  program  as  budgets  decrease  and 
agencies  are  faced  with  tough  fiscal  decisions  involving  their 
shrinking  procurement  budgets. 

We've  come  a  long  way  since  RCRA  started  the  Federal 
Government  or.  the  road  toward  more  environmentally  responsible 
procurement  practices,  but  there's  a  ways  to  go  and  problems 
to  be  solved  before  the  Government  becomes  a  truly  "green" 
consumer . 


